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Presidential Documents

Title 3—

The President

Proclamation 10342 of February 28, 2022

American Red Cross Month, 2022

By the President of the United States of America

A Proclamation

Throughout our history, Americans have always stepped up for each other
in moments of crisis. This spirit is woven into the fabric of our Nation,
and for more than 140 years it has been exemplified by devoted employees,
volunteers, and supporters of the American Red Cross. This month, we
honor the American Red Cross and the selfless Americans who serve our
communities in need across our country and around the world.

Since its founding in 1881 by Clara Barton, a nurse and educator, the
American Red Cross has carried out its noble mission of preventing and
easing human suffering. Today, in big cities and small towns across the
country, hundreds of thousands of Red Cross workers—more than 90 percent
of whom are volunteers—continue to carry out that mission by selflessly
giving blood, making donations, and teaching first aid in local communities.

Support from the American Red Cross has provided hope to people in
their darkest hours—in the face of armed conflict, climate-related disasters,
and the COVID-19 pandemic. Red Cross volunteers are on the front lines
of recovery, providing emergency shelter to families impacted by devastating
floods, tornadoes, fires, and other disasters; donating lifesaving blood to
meet the rising demand of hospital patients; supporting our Nation’s service
members, veterans, and their families; and providing medical care and essen-
tial resources to combat diseases worldwide.

During American Red Cross Month, Americans who can are encouraged
to answer the call to donate blood and serve communities in need. You
are encouraged to learn more about eligibility and the steps involved to
donating blood. Let us renew our commitment to Clara Barton’s timeless
ideal of caring for one another in times of hardship and uncertainty. Let
us take part in this proud tradition of lending a helping hand to those
in need. Let us live up to the duty of care we owe each other through
acts of compassion every day.

NOW, THEREFORE, I, JOSEPH R. BIDEN JR., President of the United States
of America and Honorary Chair of the American Red Cross, by virtue of
the authority vested in me by the Constitution and the laws of the United
States, do hereby proclaim March 2022 as American Red Cross Month.
I encourage all Americans to observe this month with appropriate programs,
ceremonies and activities, and by supporting the work of service and relief
organizations.
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IN WITNESS WHEREOF, I have hereunto set my hand this twenty-eighth
day of February, in the year of our Lord two thousand twenty-two, and
of the Independence of the United States of America the two hundred

and forty-sixth.
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Proclamation 10343 of February 28, 2022

Irish-American Heritage Month, 2022

By the President of the United States of America

A Proclamation

For centuries, Irish Americans have played a crucial role in helping define
the soul of our Nation, and today, nearly 1 in 10 Americans proudly trace
their roots back to the Emerald Isle. With hope and faith in their hearts,
the first immigrants from Ireland crossed the Atlantic in search of liberty
and opportunity. It was the dream of a better life that brought my ancestors—
the Blewitts of County Mayo and the Finnegans of County Louth—and
countless other Irish immigrants.

Like so many Irish American families, my grandparents carried the spirit
and memory of Ireland in their hearts—a pride and passion they instilled
in their home in Scranton, Pennsylvania. Through the journeys of their
own mothers and fathers and in the lessons they passed on to my mother,
Catherine Eugenia Finnegan Biden, they joined Irish Americans in every
corner of America in helping to write the next chapter of the American
story.

The story of Irish Americans has always been one of strength and persever-
ance through adversity. Many Irish immigrants arrived on America’s shores
to escape the Great Famine, only to face discrimination, prejudice, and
poverty. Despite these hard times, they embraced their new homes in every
corner of America—from the Atlantic to the Pacific, across the Midwest
and through the Rocky Mountains—and helped build and fortify our Nation
into what it is today.

Irish Americans expanded the American middle class, building ladders of
opportunity that future generations could climb. They became teachers, fire-
fighters, police officers, labor leaders, farmers, business owners, and more.
Along the way, Irish Americans contributed enormously to the American
labor movement—championing safe working conditions, advocating for chil-
dren’s rights, and fighting racism, prejudice, and income inequality. They
bravely answered the call to serve, defending our Union and its values
in every battle. They continue to work on behalf of the American people
as public servants—serving in the Congress, the Supreme Court, Federal
agencies, the White House, and in State and local offices across the country.
Irish Americans have enriched our culture and nourished our hearts and
souls through the arts and humanities, earning recognition as Nobel and
Pulitzer prize-winning poets and authors, award-winning musicians, story-
tellers, and dancers, and critically acclaimed actors. They have blessed our
Nation with their indomitable spirit, faith, and love for family that has
been passed down through the generations. This sense of community, hospi-
tality, resilience, and passion are integral pieces of America’s cultural tap-
estry.

The United States and Ireland are deeply and forever intertwined: linked
in memory and imagination—in joy, sorrow, and resilience—by our common
love and common dreams. We share, in every heart, an unrelenting opti-
mism—a flicker of hope that guides us through even the darkest of nights.

As we celebrate Irish-American Heritage Month, let us honor the journey
and contributions of Irish Americans who helped shape this land of oppor-
tunity and define what it means to be American. Let us reaffirm the legacy
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of friendship and strong family ties between the United States of America
and Ireland—united by our common purpose, by our histories, and by our
futures.

NOW, THEREFORE, I, JOSEPH R. BIDEN JR., President of the United States
of America, by virtue of the authority vested in me by the Constitution
and the laws of the United States, do hereby proclaim March 2022 as
Irish-American Heritage Month. I call upon all Americans to celebrate the
achievements and contributions of Irish Americans to our Nation with appro-
priate ceremonies, activities, and programs.

IN WITNESS WHEREOF, I have hereunto set my hand this twenty-eighth
day of February, in the year of our Lord two thousand twenty-two, and
of the Independence of the United States of America the two hundred

and forty-sixth.
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Proclamation 10344 of February 28, 2022

National Colorectal Cancer Awareness Month, 2022

By the President of the United States of America

A Proclamation

Cancer is personal to nearly every family, including my own. Each year,
more than 50,000 families across the country lose a loved one to colorectal
cancer—the fourth most common cancer and the second leading cause of
cancer deaths in America. The toll it exacts is immeasurable, but when
we detect colorectal cancer early, we can save lives and deliver hope.
During National Colorectal Cancer Awareness Month, we raise awareness
of this dreaded disease and renew our commitment to ending cancer as
we know it.

While anyone can be afflicted by colorectal cancer, we know that this
illness strikes at a disproportionate rate among Black Americans as well
as Americans over the age of 50. Getting regular screenings and identifying
symptoms and risk factors are both pivotal to saving lives. According to
the Centers for Disease Control and Prevention, symptoms such as blood
in the stool, a change in bowel habits, stomach pain, bloating, cramps
that do not go away, or weight loss without a known cause should be
discussed with a health care provider. However, early stages of colorectal
cancer often emerge without symptoms, and it is important to begin regular
screenings starting at the age of 45.

In addition, people who smoke, consume alcohol, or are obese are more
likely to be diagnosed with colorectal cancer. Adopting healthy behaviors—
including quitting the use of tobacco products, reducing alcohol consump-
tion, and eating meals that include fruits, vegetables, and whole grains—
can also reduce your risk. For more information on risk factors, please
visit www.Cancer.gov.

I believe that it is within our power to end cancer as we know it. That
is why I have re-ignited the Cancer Moonshot and set new ambitious goals,
to reduce the death rate from cancer by 50 percent over the next 25 years
and to improve the lives of people and their families living with and
surviving cancer. I have called on the Congress to create the Advanced
Research Projects Agency for Health (ARPA-H), which will invest billions
of dollars to advance breakthroughs in the prevention, detection, and treat-
ment of cancer and other deadly diseases. As we continue to pursue game-
changing scientific breakthroughs, my Administration also remains steadfast
in our commitment to increasing colorectal cancer screenings, follow-ups,
and referrals, with a particular focus on underserved populations. On Feb-
ruary 2, 2022, the First Lady and I launched a call to action on cancer
screening and early detection. Our goal is to jumpstart progress on potentially
life-saving screenings that far too many Americans have missed as a result
of the pandemic and help ensure that everyone in the United States benefits
equitably from the tools we have to detect and diagnose cancer. We are
calling on every American to get back on track with their recommended
screenings, including colorectal cancer screenings, and for the public and
private sectors to increase access to early detection for individuals and
communities.

Ensuring that every American has access to quality, affordable health coverage
is another critical way that we can win the fight against cancer. Thanks


http://www.cancer.gov
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to the Affordable Care Act, most health insurance plans must cover certain
preventive services with no out-of-pocket costs. This coverage now includes
colorectal cancer screenings for adults over the age of 45, making it easier
to get colorectal cancer screenings and helping improve access to earlier
treatment. Health coverage under the Affordable Care Act has never been
more accessible and affordable than it is today, and I encourage all Americans
to learn more by visiting www.HealthCare.gov.

During National Colorectal Cancer Awareness Month, I urge every American
to exercise vigilance around their own health and the health of their loved
ones. Early diagnosis and treatment save lives—and getting screened for
colorectal cancer is vitally important as we continue our shared mission
to end cancer as we know it.

NOW, THEREFORE, I, JOSEPH R. BIDEN JR., President of the United States
of America, by virtue of the authority vested in me by the Constitution
and the laws of the United States, do hereby proclaim March 2022 as
National Colorectal Cancer Awareness Month. I encourage all citizens, gov-
ernment agencies, private businesses, non-profit organizations, and other
groups to join in activities that will increase awareness and prevention
of colorectal cancer.

IN WITNESS WHEREQF, I have hereunto set my hand this twenty-eighth
day of February, in the year of our Lord two thousand twenty-two, and
of the Independence of the United States of America the two hundred

and forty-sixth.
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Proclamation 10345 of February 28, 2022

Women’s History Month, 2022

By the President of the United States of America

A Proclamation

Every March, Women’s History Month provides an opportunity to honor
the generations of trailblazing women and girls who have built our Nation,
shaped our progress, and strengthened our character as a people.

Throughout our history, despite hardship, exclusion, and discrimination,
women have strived and sacrificed for equity and equality in communities
across the country. Generations of Native American women were stewards
of the land and continue to lead the fight for climate justice. Black women
fought to end slavery, advocate for civil rights, and pass the Voting Rights
Act. Suffragists helped pass the 19th Amendment to the Constitution so
that no American could be denied a vote on the basis of sex.

Standing on the shoulders of the heroines who came before them, today’s
women and girls continue to carry forward the mission of ensuring our
daughters have the same opportunities as our sons. Women of the labor
movement are achieving monumental reforms to help all workers secure
the better pay, benefits, and safety they deserve. LGBTQI+ women and
girls are leading the fight for justice, opportunity, and equality—especially
for the transgender community. Women and girls continue to lead
groundbreaking civil rights movements for social justice and freedom, so
that everyone can realize the full promise of America.

But despite the progress being made, women and girls—especially women
and girls of color—still face systemic barriers to full participation and wider
gaps in opportunity and equality. The COVID-19 pandemic has exposed
and exacerbated those disparities which have disproportionately impacted
women’s labor force participation, multiplied the burden on paid and unpaid
caregivers, and increased rates of gender-based violence. The constitutional
right to abortion established in Roe v. Wade is facing an unprecedented
assault as States pass increasingly onerous restrictions to critical reproductive
health care and bodily autonomy. Workers contend with gender and racial
wage gaps that can amount to hundreds of thousands of dollars denied
over the course of their lifetimes. The Congress sent the Equal Rights Amend-
ment to the States for ratification 50 years ago and it is long past time
that the principle of women’s equality should be enshrined in our Constitu-
tion.

My Administration has made this issue a top priority from day one. Through
historic Executive actions, my Administration launched Government-wide
efforts to advance gender equity and equality, racial equity, and LGBTQI+
equality. Through the American Rescue Plan, my Administration delivered
immediate relief to women and families, funded domestic violence and
sexual assault services, supported child care providers, and invested in
care workers—who are disproportionately women of color. Through the
Bipartisan Infrastructure Law, we are working to ensure equitable access
to good-paying jobs, particularly in sectors where women have historically
been underrepresented. We have taken critical steps to end the scourge
of gender-based violence and advocate for the long overdue reauthorization
of the Violence Against Women Act—Ilegislation that I was proud to author
and champion as a United States Senator. We are confronting the epidemic
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levels of violence that transgender women and girls continue to face. We
are working to expand access to health care, including reproductive health
care for all people regardless of their gender, race, ethnicity, income, or
zip code. We are fighting to lower the costs of child care and provide
access to free preschool for all three- and four-year olds. We issued a
call to action to eliminate racial disparities in maternal health care, which
disproportionately impact Black and Indigenous women. And my Administra-
tion established a Gender Equity and Equality Action Fund to advance
the rights and economic security of women and girls around the world.

This work is being led by the most diverse and gender-balanced Cabinet
in American history, including the first woman—and woman of color—
to serve as Vice President, Kamala Harris; the first women ever to serve
as Treasury Secretary and Director of National Intelligence; the first Native
American woman to serve as a Cabinet Secretary; women leading the Depart-
ments of Commerce, Energy, Housing and Urban Development, along with
the Small Business Administration and the Office of Management and Budget;
and women of color representing America on the world stage as United
States Ambassador to the United Nations and the United States Trade Rep-
resentative as well as leading my Council of Economic Advisers in the
White House. In addition, I established the first White House Gender Policy
Council to advance gender equity across the Federal Government and released
the first-ever national gender strategy to support the full participation of
all people—including women and girls—in the United States and around
the world.

This Women’s History Month, as we reflect on the achievements of women
and girls across the centuries and pay tribute to the pioneers who paved
the way, let us recommit to the fight and help realize the deeply American
vision of a more equal society where every person has a shot at pursuing
the American dream. In doing so, we will advance economic growth, our
health and safety, and the security of our Nation and the world.

NOW, THEREFORE, I, JOSEPH R. BIDEN JR., President of the United States
of America, by virtue of the authority vested in me by the Constitution
and the laws of the United States, do hereby proclaim March 2022 as
Women’s History Month. I call upon all Americans to observe this month
and to celebrate International Women’s Day on March 8, 2022, with appro-
priate programs, ceremonies, and activities. I also invite all Americans to
visit www.WomensHistoryMonth.gov to learn more about the vital contribu-
tion of women to our Nation’s history.


http://www.WomensHistoryMonth.gov
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[FR Doc. 2022-04614
Filed 3-2-22; 8:45 am]
Billing code 3395-F2-P

IN WITNESS WHEREOF, I have hereunto set my hand this twenty-eighth
day of February, in the year of our Lord two thousand twenty-two, and
of the Independence of the United States of America the two hundred

and forty-sixth.
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DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

9 CFR Part 201
[Doc. No. AMS-LRRS-22-0011]

Nomenclature Changes; Technical
Amendment

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule; technical
amendment.

SUMMARY: This rule removes the
undesignated center headings in a part
of the Code of Federal Regulations
administered by the Agricultural
Marketing Service (AMS). Further, this
rule organizes the part’s sections into
subparts and adds designated subpart
headings. This action is intended to
make the part more readable and easier
to amend in the future. Finally, these
revisions are made to conform to Office
of the Federal Register formatting
requirements.

DATES: Effective March 3, 2022.

FOR FURTHER INFORMATION CONTACT:
Laurel L. May, Regulatory Analyst,
Agricultural Marketing Service, USDA;
phone: (202) 384-2975 or email:
Laurel. May@usda.gov.

SUPPLEMENTARY INFORMATION: This final
rule makes technical amendments to
regulations in the Code of Federal
Regulations (CFR). Part 201 of Title 9 of
the CFR contains regulations that
effectuate the Packers and Stockyards
Act, 1921 (7 U.S.C. 181 et seq.). 9 CFR
201 is divided into several sections that
are currently grouped under
undesignated center headings. AMS has
determined that reorganizing the part
into subparts and adding designated
subpart headings will make the part
more readable and facilitate future
amendatory actions. Further, AMS is
revising headings in part 201 to conform
with nomenclature guidelines
established by the Office of the Federal

Register. This rule falls within a
category of regulatory actions that the
Office of Management and Budget
exempted from Executive Order 12866
review.

The notice and comment
requirements in the Administrative
Procedure Act (APA) (5 U.S.C. 553)
apply to rules as defined in 5 U.S.C. 551
(“the whole or a part of an agency
statement of general or particular
applicability and future effect designed
to implement, interpret, or prescribe law
or policy or describing the organization,
procedure, or practice requirements of
an agency and includes the approval or
prescription for the future of rates,
wages, corporate or financial structures
or reorganizations thereof, prices,
facilities, appliances, services or
allowances therefor or of valuations,
costs, or accounting, or practices bearing
on any of the foregoing”). This final rule
is limited to reorganizing Part 201 into
subparts and adding designated subpart
headings. It does not create new or
amend existing requirements or
interpretations. Thus, AMS has
determined that this final rule is not a
rule subject to the notice and comment
requirements of 5 U.S.C. 553.
Additionally, to the extent that this final
rule is subject to this section, AMS has
determined that there is good cause for
making this technical amendment final
without prior proposal and opportunity
for comment because the revisions are
not substantive and will have no impact
on the regulatory requirements in the
affected part. AMS has determined that
public comment on such administrative
changes is unnecessary and that there is
good cause under the APA for
proceeding with a final rule.

Further, because a notice of proposed
rulemaking and opportunity for public
comment are not required to be given
for this rule under the APA or any other
law, the analytical requirements of the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.) are not applicable. Accordingly,
this rule is issued in final form.
Although there is no formal comment
period, public comments on this rule
are welcome on an ongoing basis.
Comments should be submitted to the
address or email under the FOR FURTHER
INFORMATION CONTACT caption.

List of Subjects in 9 CFR Part 201

Confidential business information,
Reporting and recordkeeping

requirements, Stockyards, Surety bonds,
Trade practices.

For the reasons set forth in the

preamble, AMS amends 9 CFR part 201
as follows:

PART 201—ADMINISTERING THE
PACKERS AND STOCKYARDS ACT

m 1. The authority citation for part 201
continues to read as follows:

Authority: 7 U.S.C. 181-229c.

m 2. Revise the heading for part 201 to
read as set forth above.

m 3. Remove the undesignated center
heading before § 201.1 and add a
heading for subpart A, consisting of
§§ 201.1 through 201.2, in its place to
read as follows:

Subpart A—Definitions

m 4. Remove the undesignated center
heading before § 201.3 and add a
heading for subpart B, consisting of
§§ 201.3 through 201.4, in its place to
read as follows:

Subpart B—Administration

m 5. Remove the undesignated center
heading before § 201.5 and add a
heading for subpart G, consisting of
§201.5, in its place to read as follows:

Subpart C—Applicability of Industry
Rules

m 6. Remove the undesignated center
heading before § 201.10 and add a
heading for subpart D, consisting of
§§201.10 through 201.11, in its place to
read as follows:

Subpart D—Registration

m 7. Remove the undesignated center
heading before § 201.17 and add a
heading for subpart E, consisting of
§201.17, in its place to read as follows:

Subpart E—Schedules of Rates and
Charges

m 8. Remove the undesignated center
heading before § 201.27 and add a
heading for subpart F, consisting of

§§ 201.27 through 201.28, in its place to
read as follows:

Subpart F—Bonding

m 9. Remove the undesignated center
heading before § 201.29 and add a
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heading for subpart G, consisting of
§§201.29 through 201.34, in its place to
read as follows:

Subpart G—Market Agency, Dealer,
and Packer Bonds

m 10. Remove the undesignated center
heading before § 201.39 and add a
heading for subpart H, consisting of

§§ 201.39 through 201.42, in its place to
read as follows:

Subpart H—Proceeds of Sale

m 11. Remove the undesignated center
heading before § 201.43 and add a
heading for subpart I, consisting of
§§201.43 through 201.49, in its place to
read as follows:

Subpart I—Accounts and Records

m 12. Remove the undesignated center
heading before § 201.53 and add a
heading for subpart J, consisting of
§§201.53 through 201.70, in its place to
read as follows:

Subpart J—Trade Practices

m 13. Remove the undesignated center
heading before § 201.71 and add a
heading for subpart K, consisting of
§§201.71 through 201.82, in its place to
read as follows:

Subpart K—Services

m 14. Remove the undesignated center
heading before § 201.86 and add a
heading for subpart L, consisting of

§§201.86, in its place to read as follows:

Subpart L—Inspection of Brands

m 15. Remove the undesignated center
heading before § 201.94 and add a
heading for subpart M, consisting of

§§ 201.94 through 201.99, in its place to
read as follows:

Subpart M—General

m 16. Remove the undesignated center
heading before § 201.100 and add a
heading for subpart N, consisting of
§§201.100 through 201.218, in its place
to read as follows:

Subpart N—Packers and Live Poultry
Dealers

Erin Morris,

Associate Administrator, Agricultural
Marketing Service.

[FR Doc. 2022—04172 Filed 3—2-22; 8:45 am]
BILLING CODE P

NUCLEAR REGULATORY
COMMISSION

10 CFR Part 50

[NRC-2017-0025]

RIN 3150-AJ94

Approval of American Society of
Mechanical Engineers’ Code Cases

AGENCY: Nuclear Regulatory
Commission.

ACTION: Final rule.

SUMMARY: The U.S. Nuclear Regulatory
Commission (NRC) is amending its
regulations to incorporate by reference
revisions of three regulatory guides to
approve new, revised, and reaffirmed
code cases published by the American
Society of Mechanical Engineers. The
NRC is also incorporating by reference
one NRC NUREG associated with a
condition on one of the regulatory
guides. This action allows nuclear
power plant licensees and applicants for
construction permits, operating licenses,
combined licenses, standard design
certifications, standard design
approvals, and manufacturing licenses
to use the code cases listed in these
regulatory guides as voluntary
alternatives to engineering standards for
the construction, inservice inspection,
and inservice testing of nuclear power
plant components. These engineering
standards are set forth in the American
Society of Mechanical Engineers’ Boiler
and Pressure Vessel Codes and
American Society of Mechanical
Engineers’ Operation and Maintenance
Codes, which are currently incorporated
by reference into the NRC’s regulations.
Further, this final rule announces the
availability of a related regulatory guide,
not incorporated by reference into the
NRC'’s regulations, that lists code cases
that the NRC has not approved for use.
DATES: This final rule is effective on
April 4, 2022. The incorporation by
reference of certain publications listed
in the regulation is approved by the
Director of the Federal Register as of
April 4, 2022.

ADDRESSES: Please refer to Docket ID
NRC-2017-0025 when contacting the
NRC about the availability of
information for this action. You may
obtain publicly-available information
related to this action by any of the
following methods:

e Federal Rulemaking Website: Go to
https://www.regulations.gov and search
for Docket ID NRC-2017-0025. Address
questions about NRC dockets to Dawn
Forder; telephone: 301-415-3407;
email: Dawn.Forder@nrc.gov. For
technical questions, contact the

individuals listed in the FOR FURTHER
INFORMATION CONTACT section of this
document.

e NRC’s Agencywide Documents
Access and Management System
(ADAMS): You may obtain publicly-
available documents online in the
ADAMS Public Documents collection at
https://www.nrc.gov/reading-rm/
adams.html. To begin the search, select
“Begin Web-based ADAMS Search.” For
problems with ADAMS, please contact
the NRC’s Public Document Room (PDR)
reference staff at 1-800-397-4209, 301—
415-4737, or by email to pdr.resource@
nre.gov. For the convenience of the
reader, instructions about obtaining
materials referenced in this document
are provided in the ““Availability of
Documents” section.

e NRC’s PDR: You may examine and
purchase copies of public documents,
by appointment, at the NRC’s PDR,
Room P1 B35, One White Flint North,
11555 Rockville Pike, Rockville,
Maryland 20852. To make an
appointment to visit the PDR, please
send an email to PDR.Resource@nrc.gov
or call 1-800-397-4209 or 301-415—
4737, between 8:00 a.m. and 4:00 p.m.
(ET), Monday through Friday, except
Federal holidays.

e Technical Library: The Technical
Library, which is located at Two White
Flint North, 11545 Rockville Pike,
Rockville, Maryland 20852, is open by
appointment only. Interested parties
may make appointments to examine
documents by contacting the NRC
Technical Library by email at
Library.Resource@nrc.gov between 8:00
a.m. and 4:00 p.m. (ET), Monday
through Friday, except Federal holidays.
FOR FURTHER INFORMATION CONTACT:
Martha Barillas, Office of Nuclear
Material Safety and Safeguards;
telephone: 301-415-2760, email:
Martha.Barillas@nrc.gov; or Bruce Lin,
Office of Nuclear Regulatory Research,
telephone: 301-415-2446; email:
Bruce.Lin@nrc.gov. Both are staff of the
U.S. Nuclear Regulatory Commission,
Washington, DC 20555-0001.
SUPPLEMENTARY INFORMATION:

Executive Summary

A. Need for the Regulatory Action

The purpose of this regulatory action
is to incorporate by reference into the
NRC'’s regulations the latest revisions of
three regulatory guides (RGs). This
regulatory action is also incorporating
by reference, NUREG-2228, “Weld
Residual Stress Finite Element Analysis
Validation: Part II—Proposed Validation
Procedure,” that is associated with a
condition in one of the regulatory
guides. The three RGs identify new,
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revised, and reaffirmed code cases
published by the American Society of
Mechanical Engineers (ASME), which
the NRC has determined are acceptable
for use as voluntary alternatives to
compliance with certain provisions of
the ASME Boiler and Pressure Vessel
Code (BPV Code) and the ASME Code
for Operation and Maintenance of
Nuclear Power Plants, Division 1, OM
Code: Section IST (OM Code), currently
incorporated by reference into the
NRC’s regulations.

B. Major Provisions

The three RGs that the NRC is
incorporating by reference are RG 1.84,
“Design, Fabrication, and Materials
Code Case Acceptability, ASME Section
III,” Revision 39; RG 1.147, “Inservice
Inspection Code Case Acceptability,

ASME Section XI, Division 1,” Revision
20; and RG 1.192, “Operation and
Maintenance [OM] Code Case
Acceptability, ASME OM Code,”
Revision 4. The NRC is also
incorporating by reference NUREG—
2228, which provides the procedure for
validating the weld residual stress
analysis methodology associated with
ASME Code Case N—847. This final rule
allows nuclear power plant licensees
and applicants for construction permits,
operating licenses, combined licenses,
standard design certifications, standard
design approvals, and manufacturing
licenses to use the code cases newly
listed in these revised RGs as voluntary
alternatives to engineering standards for
the construction, inservice inspections,
and inservice testing of nuclear power
plant components. In this document, the

TABLE 1—COST BENEFIT SUMMARY

NRC also notifies the public of the
availability of RG 1.193, “ASME Code
Cases Not Approved for Use,” Revision
7. This document lists code cases that
the NRC has not approved for generic
use and is not incorporated by reference
into the NRC’s regulations.

The NRC prepared a regulatory
analysis to determine the expected
quantitative costs and benefits of this
final rule, as well as qualitative factors
to be considered in the NRC’s
rulemaking decision. The analysis
concluded that this rule results in net
savings to the industry and the NRC. As
shown in Table 1, the estimated total
net benefits relative to the regulatory
baseline range from approximately
$5.86 million (7-percent net present
value) to $6.67 million (3-percent net
present value).

Attribute

Total averted costs

Industry Implementation
Industry Operation

Total Industry Costs
NRC Implementation
NRC Operation

Total NRC Costs

(costs)

. 7% Net 3% Net
Undiscounted | osent value | present value
$0 $0 $0
4,920,000 3,920,000 4,450,000
4,920,000 3,920,000 4,450,000
0 0 0
2,460,000 1,940,000 2,220,000
2,460,000 1,940,000 2,220,000
7,380,000 5,860,000 6,670,000

The regulatory analysis also
considered the following qualitative
considerations: (1) Flexibility and
decreased uncertainty for licensees
when making modifications or
preparing to perform inservice
inspection or inservice testing; (2)
consistency with the provisions of the
National Technology Transfer and
Advancement Act of 1995, which
encourages Federal regulatory agencies
to consider adopting voluntary
consensus standards as an alternative to
de novo agency development of
standards affecting an industry; (3)
consistency with the NRC’s policy of
evaluating the latest versions of
consensus standards in terms of their
suitability for endorsement by
regulations and regulatory guides; and
(4) consistency with the NRC’s goal to
harmonize with international standards
to improve regulatory efficiency for both
the NRC and international standards
groups.

The regulatory analysis concludes
that this final rule should be adopted
because it is justified when integrating

the cost-beneficial quantitative results
and the positive and supporting
nonquantitative considerations in the
decision. For more information, please
see the final regulatory analysis as
indicated in Section XVI, ““Availability
of Documents,” of this document.

Table of Contents

1. Background

II. Discussion

III. Opportunities for Public Participation

IV. Public Comment Analysis

V. Section-by-Section Analysis

VI. Regulatory Flexibility Certification

VII. Regulatory Analysis

VIIL Backfitting and Issue Finality

IX. Plain Writing

X. Environmental Assessment and Final
Finding of No Significant Environmental
Impact

XI. Paperwork Reduction Act

XII. Congressional Review Act

XML Voluntary Consensus Standards

XIV. Incorporation by Reference-
Reasonable Availability to Interested
Parties

XV. Availability of Guidance

XVI. Availability of Documents

I. Background

The ASME develops and publishes
the ASME BPV Code, which contains
requirements for the design,
construction, and inservice inspection
examination of nuclear power plant
components, and the ASME OM Code,!
which contains requirements for
inservice testing of nuclear power plant
components. In response to BPV and
OM Code user requests, the ASME
develops code cases that provide
voluntary alternatives to BPV and OM
Code requirements under special
circumstances.

The NRC approves the ASME BPV
and OM Codes in §50.55a, “Codes and
standards,” of title 10 of the Code of
Federal Regulations (10 CFR) through
the process of incorporation by
reference. As such, each provision of the
ASME Codes incorporated by reference
into and mandated by § 50.55a

1The editions and addenda of the ASME Code for
Operation and Maintenance of Nuclear Power
Plants have had different titles from 2005 to 2017
and are referred to as the “OM Code” collectively
in this rule.
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constitutes a legally-binding NRC
requirement imposed by rule. As noted
previously, the ASME code cases, for
the most part, represent alternative
approaches for complying with
provisions of the ASME BPV and OM
Codes. Accordingly, the NRC
periodically amends § 50.55a to
incorporate by reference the NRC’s RGs
listing approved ASME code cases that
may be used as voluntary alternatives to
the BPV and OM Codes.?2

This final rule is the latest in a series
of rules that incorporate by reference
new versions of several RGs identifying
new, revised, and reaffirmed,3 and
unconditionally or conditionally
acceptable ASME code cases that the
NRC approves for use. In developing
these RGs, the NRC reviews the ASME
BPV and OM code cases, determines the
acceptability of each code case, and
publishes its findings in the RGs. The
RGs are revised periodically as new
code cases are published by the ASME.
The NRC incorporates by reference the
RGs listing acceptable and conditionally
acceptable ASME code cases into
§50.55a. The NRC published a final rule
dated March 16, 2020, that incorporated
by reference into § 50.55a the most
recent versions of the RGs, which are
RG 1.84, “Design, Fabrication, and
Materials Code Case Acceptability,
ASME Section III,” Revision 38; RG
1.147, “Inservice Inspection Code Case
Acceptability, ASME Section XI,
Division 1,” Revision 19; and RG 1.192,
“Operation and Maintenance Code Case
Acceptability, ASME OM Code,”
Revision 3.

II. Discussion

This final rule incorporates by
reference NUREG-2228 and the latest
revisions of the NRC’s RGs that list the
ASME BPV and OM code cases that the
NRC finds to be acceptable, or
acceptable with NRC-specified
conditions (“conditionally acceptable”).
Regulatory Guide 1.84, Revision 39,
supersedes the incorporation by
reference of Revision 38; RG 1.147,
Revision 20, supersedes the
incorporation by reference of Revision

2 See Federal Register final rule, “Incorporation
by Reference of ASME BPV and OM Code Cases”
(68 FR 40469; July 8, 2003).

3Code Cases are categorized by the ASME as one
of three types: New, revised, or reaffirmed. A new
Code Case provides for a new alternative to specific
the ASME Code provisions or addresses a new
need. The ASME defines a revised Code Case to be
a revision (modification) to an existing Code Case
to address, for example, technological
advancements in examination techniques or to
address NRC conditions imposed in one of the RGs
that have been incorporated by reference into
§50.55a. The ASME defines “reaffirmed” as an OM
Code Case that does not have any change to
technical content, but includes editorial changes.

19; and RG 1.192, Revision 4,
supersedes the incorporation by
reference of Revision 3.

The ASME code cases that are the
subject of this final rule are the new and
revised Section Il and Section XI code
cases as listed in Supplements 0
through 7 to the 2015 Edition of the
ASME BPV Code, Supplements 0
through 7 to the 2017 Edition of the
ASME BPV Code, Supplements 0 and 1
to the 2019 Edition of the ASME BPV
Code, and the OM code cases listed in
the 2020 Edition of the ASME OM Code
and on the ASME Codes & Standards
(C&S) Connect website.4

The latest editions and addenda of the
ASME BPV and OM Codes that the NRC
has approved for use are referenced in
§50.55a. The ASME also publishes code
cases that provide alternatives to
existing Code requirements that the
ASME developed and approved. This
final rule incorporates by reference the
most recent revisions of RGs 1.84, 1.147,
and 1.192, which allow nuclear power
plant licensees, and applicants for
combined licenses, standard design
certifications, standard design
approvals, and manufacturing licenses
under the regulations that govern
license certifications, to use the code
cases listed in these RGs as suitable
alternatives to the ASME BPV and OM
Codes for the construction, inservice
inspections, and inservice testing of
nuclear power plant components.
Because the NRC is requiring the use of
NUREG-2228 within a condition on
Code Case N-847, the NRC is also
incorporating by reference NUREG—
2228. The ASME publishes the OM
Code Cases and lists the code cases in
the ASME OM Code edition and on the
ASME C&S Connect website. In
contrast, the ASME publishes BPV code
cases in a separate document and at a
different time than the ASME BPV code
editions. This final rule identifies the
code cases by the edition of the ASME
BPV Code or ASME OM Code under
which they were published by the
ASME.

The following general guidance
applies to the use of the ASME code
cases approved in the latest versions of
the RGs that are incorporated by
reference into § 50.55a as part of this
final rule. Specifically, the use of the
code cases listed in the latest versions

4The ASME included code cases with the
published editions and addenda of the OM Code
through the 2017 Edition. Starting with the 2020
Edition, code cases were not published with the
OM Code; an applicability index for ASME OM
code cases was published. Code cases are available
on the ASME website under the “O&M CASES” tab
in the left-hand column at https://go.asme.org/
OMcommittee.

of RGs 1.84, 1.147, and 1.192 are
acceptable with the specified conditions
when implementing the editions and
addenda of the ASME BPV and OM
Codes incorporated by reference in
§50.55a.

The approval of a code case in the
NRC'’s RGs constitutes acceptance of its
technical position for applications that
are not precluded by regulatory or other
requirements or by the
recommendations in these RGs. The
applicant or licensee is responsible for
ensuring that use of the code case does
not conflict with regulatory
requirements or licensee commitments.
The code cases listed in the RGs are
acceptable for use within the limits
specified in the code cases. If the RG
states an NRC condition on the use of
a code case, then the NRC condition
supplements and does not supersede
any condition(s) specified in the code
case, unless otherwise stated in the NRC
condition.

The ASME code cases may be revised
for many reasons (e.g., to incorporate
operational examination and testing
experience and to update material
requirements based on research results).
On occasion, an inaccuracy in an
equation is discovered or an
examination, as practiced, is found not
to be adequate to detect a newly
discovered degradation mechanism.

Therefore, when an applicant or a
licensee initially implements a code
case, § 50.55a requires that the applicant
or the licensee implement the most
recent version of that code case, as
listed in the RGs incorporated by
reference. Code cases superseded by
revision are no longer acceptable for
new applications unless otherwise
indicated.

Section III of the ASME BPV Code
applies to new construction (i.e., the
edition and addenda to be used in the
construction of a plant are selected
based on the date of the construction
permit and are not changed thereafter,
except voluntarily by the applicant or
the licensee). Hence, if a Section III code
case is implemented by an applicant or
a licensee and a later version of the code
case is incorporated by reference into
§50.55a and listed in the RG, the
applicant or licensee may use either
version of the code case (subject,
however, to whatever change
requirements apply to its licensing basis
(e.g., §50.59)).

A licensee’s inservice inspection and
inservice testing programs must be
updated every 10 years to the latest
edition and addenda of the ASME BPV
Code, Section XI, and the OM Code,
respectively, that were incorporated by
reference into § 50.55a and in effect 18
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months prior to the start of the next
inspection and testing interval.
Licensees that were using a code case
prior to the effective date of its revision
may continue to use the previous
version for the remainder of the 120-
month inservice inspection or inservice
testing interval. This relieves licensees
of the burden of having to update their
inservice inspection or inservice testing
program each time a code case is revised
by the ASME and approved for use by
the NRC. Code cases apply to specific
editions and addenda, and code cases
may be revised if they are no longer
accurate or adequate, so licensees
choosing to continue using a code case
during the subsequent inservice
inspection or inservice testing interval
must implement the latest version
incorporated by reference into § 50.55a
and listed in the RGs.

The ASME may annul code cases that
are no longer required, are determined
to be inaccurate or inadequate, or have
been incorporated into the BPV or OM
Codes. A code case may be revised, for
example, to incorporate user experience.
The older or superseded version of the
code case cannot be applied by the
licensee or applicant unless it was
applied prior to being annulled or
superseded.

If an applicant or a licensee applied a code
case before it was listed as superseded, the
applicant or the licensee may continue to use
the code case until the applicant or the
licensee updates its construction Code of
Record (in the case of an applicant, updates
its application) or until the licensee’s 120-
month inservice inspection or inservice
testing update interval expires, after which
the continued use of the code case is
prohibited unless NRC authorization is given

TABLE |—ACCEPTABLE CODE CASES

under §50.55a(z). If a code case is
incorporated by reference into § 50.55a and
later a revised version is issued by the ASME
because experience has shown that the
design analysis, construction method,
examination method, or testing method is
inadequate, the NRC will amend § 50.55a and
the relevant RG to remove the approval of the
superseded code case. Applicants and
licensees should not begin to implement
such superseded code cases in advance of the
rulemaking.

A. ASME Code Cases Approved for
Unconditional Use

The code cases discussed in Table I
are new, revised, or reaffirmed code
cases in which the NRC approves for
use without conditions. The table
identifies the regulatory guide listing
the applicable code case that the NRC
approves for use.

Code Case No. nggéﬁﬁg%?h Title
Boiler and Pressure Vessel Code Section Il

(Addressed in RG 1.84, Table 1)

0 (2019 Edition) ............. Additional Materials for Subsection NF, Classes 1, 2, 3, and MC Supports Fabricated with-
out Welding, Section Ill, Division 1.

0 (2017 Edition) UNS N08367 in Class 2 and 3 Valves, Section lll, Division 1.

6 (2015 Edition) ... Use of Standard Welding Procedures, Section I, Division 1.

5 (2017 Edition) ... Alternative Rules for Linear Piping Supports, Section I, Division 1.

1 (2017 Edition) ... Rules for Repair of N-Stamped Class 1, 2, and 3 Components, Section I, Division 1.

7 (2015 Edition) ............. Application of the ASME Certification Mark, Section Ill, Divisions 1, 2, 3, and 5.

2 (2015 Edition) ............. SB-148 C95800 Valves for Class 3 Construction, Section lll, Division 1.

2 (2015 Edition) ............. SA-494 Grade CW-12MW (UNS N30002) Nickel Alloy Castings for Construction of NPS
212 and Smaller Flanged Valves for Class 3 Construction, Section lll, Division 1.

5 (2015 Edition) ............. Construction of ASME B16.9 Wrought Buttwelding Fittings and ASME B16.11 Forged Fit-
tings Made From SB-366 UNS N04400 Material for Section lll, Class 3 Construction,
Section lll, Division 1.

N-863—1 ...cceviirreen. 1 (2017 Edition) ............. Post Weld Heat Treatment (PWHT) of Valve Seal Welds for P4 and P5A Materials, Section
lIl, Division 1.

N—866 ....cceverreereaannen. 0 (2017 Edition) ............. Alternative Materials for Construction of Section lll, Class 2 Vessels, Section Ill, Division 1.

N-870-1 ..o 4 (2017 Edition) ............. Rules for the Elimination of External Surface Defects on Class 1, 2, and 3 Piping, Pumps,
or Valves After Component Stamping and Prior to Completion of the N-3 Data Report,
Section lll, Division 1.

N-879 ..o 1 (2017 Edition) ............. Use of Micro-Alloyed Carbon Steel Bar in Patented Mechanical Joints and Fittings, Classes
1, 2, and 3, Section lll, Division 1.

N-884 ....ccooviriiiiieeen. 0 (2019 Edition) ............. Procedure to Determine Strain Rate for Use with the Environmental Fatigue Design Curve
Method and the Environmental Fatigue Correction Factor, Fen, Method as Part of an En-
vironmental Fatigue Evaluation for Components Analyzed per the NB-3200 Rules, Sec-
tion Ill, Division 1.

N-887 ..o, 6 (with errata issued in Alternatives to the Requirements of NB—4424.2(a), Figure NB—4250-2, and Figure NB—

3/19E). 4250-3, Section lll, Division 1.

N—891 .. 0 (2019 Edition) ............. Alternative Requirements to Appendix XXVI, XXVI-2400, XXVI-4130, and XXVI-4131 for
Inspection and Repair of Indentations for Polyethylene Pipe and Piping Components,
Section lll, Division 1.

Boiler and Pressure Vessel Code Section XI
(Addressed in RG 1.147, Table 1)

N-561-3 ....cccecrrrrern. 0 (2019 Edition) ............. Alternative Requirements for Wall Thickness Restoration of Class 2 and High Energy Class
3 Carbon Steel Piping, Section Xl, Division 1.

N—-638-10 ....cccevreenen. 1 (2019 Edition) ............. Similar and Dissimilar Metal Welding Using Ambient Temperature Machine GTAW Temper
Bead Technique, Section Xl, Division 1.

N-653-2 ....ccocviireenen. 2 (2015 Edition) ............. Qualification Requirements for Full Structural Overlaid Wrought Austenitic Piping Welds,
Section XI, Division 1.

N=702-1 ..o, 1 (2019 Edition) ............. Alternative Requirements for Boiling Water Reactor (BWR) Nozzle Inner Radius and Noz-
zle-to-Shell Welds, Section Xl, Division 1.

N=716-2 ...ccceoiiirenen. 0 (2017 Edition) ............. Alternative Piping Classification and Examination Requirements, Section XI, Division 1.
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TABLE |—ACCEPTABLE CODE CASES—Continued

Code Case No. Published with

Title

supplement
N=768 .o, 0 (2019 Edition) .......
N=786-3 ....covvverrerrenns 1 (2017 Edition) .......
N=789-3 ..ccooiiiireees 1 (2017 Edition) .......
N=809 ...ccovrriiirieiens 2 (2015 Edition) .......
N-845-1 ...cooviiiiiiene 6 (2015 Edition) .......
N—848—1 ..ooovoovrrrenn. 0 (2017 Edition) .......
N=851 ..o 0 (2015 Edition) .......
N—858 ....occvrieiirrireenns 2 (2017 Edition) .......
N=865 ...coccvvrreererrireenns 2 (2017 Edition) .......
N=867 ..oeeorvreererrieeenns 0 (2017 Edition) .......
N=873 oo, 1 (2017 Edition) .......
N=874 ..o 7 (2017 Edition) .......
N=877 o 2 (2017 Edition) .......
N-882 ...cocoiriiiiieeiee 6 (2017 Edition) .......
N=885 ...ocoiereeierreeeene 0 (2019 Edition) .......
N-892 ....ccovriiiiiiiies 0 (2019 Edition) .......

sion 1.

rials, Section XI, Division 1.

Tanks, Section XI, Division 1.

Section XIl, Division 1.

3 Components, Section XI, Division 1.

tion Xl, Division 1.

tion Xl, Division 1.

Alternative Volumetric Coverage Requirements for Ultrasonic Examination of Class 1 and 2
Pressure Vessel Weld Joints Greater Than 2 in. (50 mm) in Thickness, Section Xl, Divi-

Alternative Requirements for Sleeve Reinforcement of Class 2 and 3 Moderate Energy
Carbon Steel Piping, Section XI, Division 1.

Alternative Requirements for Pad Reinforcement of Class 2 and 3 Moderate Energy Car-
bon Steel Piping for Raw Water Service, Section XI, Division 1.

Reference Fatigue Crack Growth Rate Curves for Austenitic Stainless Steels in Pressur-
ized Reactor Water Environments, Section XI, Division 1.

Qualification Requirements for Bolts and Studs, Section XI, Division 1.

Alternative Characterization Rules for Quasi-Laminar Flaws, Section XI, Division 1.

Alternate Method for Establishing the Reference Temperature for Pressure Retaining Mate-

Alternative Volumetric Coverage Requirements for Ultrasonic Examination of Class 1 Noz-
zle-to-Vessel Welds, Section XI, Division 1.
Alternative Requirements for Pad Reinforcement of Class 2 and 3 Atmospheric Storage

Clarification of NDE Practical Examination Requirements, Section Xl, Division 1.

Examination Requirements for the Core Makeup Tanks, Section XI, Division 1.

Temporary Acceptance of Leakage Through Brazed Joints of Class 3 Copper, Copper-
Nickel, and Nickel-Copper Moderate Energy Piping, Section Xl, Division 1.

Alternative Characterization Rules for Multiple Subsurface Radially Oriented Planar Flaws,

Alternative Requirements for Attaching Nonstructural Electrical Connections to Class 2 and
Alternative Requirements for Table IWB—2500-1, Examination Category B-N—1, Interior of
Reactor Vessel, Category B-N—-2, Welded Core Support Structures and Interior Attach-
ments to Reactor Vessels, Category B-N-3, Removable Core Support Structures, Sec-

Alternative Requirement for Form OAR-1, Owner’s Activity Report, Completion Time, Sec-

Operation and Maintenance Code
(Addressed in RG 1.192, Table 1)

OMN-13, Revision 3 ... | 2020 Edition

OMN-15, Revision 3 ... | 2020 Edition

OMN-17, Revision 1 ...

2020 Edition
2020 Edition
2020 Edition
2020 Edition ...
2020 Edition

2020 Edition
2020 Edition

2020 Edition

terval at LWR Power Plants.

ing Interval at LWR Power Plants.

Smooth Running Pumps.

lief Valves in a Group of One).

Valves.

Performance-Based Requirements for Extending Snubber Inservice Visual Examination In-
Performance-Based Requirements for Extending the Snubber Operational Readiness Test-

Alternative Requirements for Testing ASME Class 1 Pressure Relief/Safety Valves.
Alternate Testing Requirements for Pumps Tested Quarterly Within £20% of Design Flow.

Alternative Requirements for Testing Pressure Isolation Valves.
Alternative Requirements for Testing ASME Class 2 and 3 Pressure Relief Valves (For Re-

Alternative Requirements for Testing Appendix | Pressure Relief Valves.
Alternate Risk-Informed and Margin Based Rules for Inservice Testing of Motor Operated

Alternative Requirements for Testing Category A Valves (Non-PIV/CIV)

5 As a result of a public comment, the NRC agreed
that the condition to require the slightly more
restrictive upper-end values of the acceptable
ranges for flow and differential pressure are not
necessary to provide reasonable assurance that the
implementation of Code Case OMN-18 will
demonstrate the acceptable performance of pumps
within the scope of the ASME OM Code. Therefore,
the NRC deleted the condition proposed and moved
OMN-18 to Table I.

B. ASME Code Cases Approved for Use
With Conditions

The NRC determined that certain code
cases, as issued by the ASME, are
generally acceptable for use, but that the
alternative requirements specified in
those code cases must be supplemented
in order to provide an acceptable level
of quality and safety. Accordingly, the
NRC imposes conditions on the use of
these code cases to modify, limit, or
clarify their requirements. The
conditions specify, for each applicable

code case, the additional activities that
must be performed, the limits on the
activities specified in the code case,
and/or the supplemental information
needed to provide clarity. These ASME
code cases, listed in Table II below, are
included in Table 2 of RG 1.84, RG
1.147, and RG 1.192. This section
provides the NRC’s evaluation of the
code cases and the reasons for the NRC’s
conditions. Notations indicate the
conditions duplicated from previous
versions of the RG.
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TABLE |lI—CONDITIONALLY ACCEPTABLE CODE CASES

Code Case No.

Published with
supplement

Title

Boiler and Pressure Vessel Code Section lll

(Addressed in RG 1.84, Table 2)

6 (2015 Edition) .............
5 (2015 Edition) .............
1 (2017 Edition) ...
8 (2007 Edition)® .
0 (

(

2015 Edition) ...
5 (2017 Edition)

6 (2017 Edition)

Additional Materials for Subsection NF, Class 1, 2, 3, and MC Supports Fabricated by
Welding, Section lll, Division 1.

Fiberglass Reinforced Thermosetting Resin Pipe, Section lll, Division 1.

Use of Polyethylene (PE) Class 3 Plastic Pipe, Section llI, Division 1.

Alternative Rules for Simplified Elastic-Plastic Analysis Class 1, Section Ill, Division 1.

Application of the ASME NPT Stamp, Section Ill, Divisions 1, 2, 3, and 5.

Construction of ltems Prior to the Establishment of a Section lll, Division 1 Owner, Section
111, Division 1.

Use of Polyethylene Pipe for Class 3, Section lll, Division 1.

iler and Pressure Vessel Code Section XI

(Addressed in RG 1.147, Table 2)

6 (2017 Edition)

6 (2015 Edition)
5 (2013 Edition) ...
2 (2017 Edition)

2 (2017 Edition)

0 (2010 Edition)

7 (2017 Edition)

0 (2017 Edition)

2 (2017 Edition) ...
6 (2017 Edition)

2 (2017 Edition)

1 (2017 Edition)
2 (2017 Edition)

7 (2017 Edition)

0 (2019 Edition)

Evaluation Criteria for Temporary Acceptance of Flaws in Moderate Energy Class 2 or 3
Piping and Gate Valves, Section XI, Division 1.

Underwater Welding, Section XI, Division 1.

Evaluation of Pipe Wall Thinning, Section XI.

Evaluation Criteria for Temporary Acceptance of Degradation in Moderate Energy Class 2
or 3 Vessels and Tanks, Section Xl, Division 1.

Nickel Alloy Reactor Coolant Inlay and Onlay for Mitigation of PWR Full Penetration Cir-
cumferential Nickel Alloy Dissimilar Metal Welds in Class 1 Items, Section XI, Division 1.
Alternative Requirements for Preparation and Submittal of Inservice Inspection Plans,
Schedules, and Preservice and Inservice Inspection Summary Reports, Section XI, Divi-

sion 1.

Ultrasonic Examination in Lieu of Radiography for Welds in Ferritic or Austenitic Pipe, Sec-
tion Xl, Division 1.

Partial Excavation and Deposition of Weld Metal for Mitigation of Class 1 Items, Section XI,
Division 1.

Reactor Vessel Threads in Flange Examinations, Section XI, Division 1.

Evaluation Criteria for Temporary Acceptance of Flaws in Class 2 or 3 Piping, Section X,
Division 1.

Austenitic Stainless Steel Cladding and Nickel Base Cladding Using Ambient Temperature
Automatic or Machine Dry Underwater Laser Beam Welding (ULBW) Temper Bead
Technique, Section XI, Division 1.

Alternative to QA Program Requirements of IWA-4142, Section XI, Division 1.

Alternative to Procurement Requirements of IWA—-4143 for Small Nonstandard Welded Fit-
tings, Section XI, Division 1.

Reference Stress Corrosion Crack Growth Rate Curves for Irradiated Austenitic Stainless
Steel in Light-Water Reactor Environments, Section XI, Division 1.

Materials Exempted From G-2110(b) Requirement, Section XI, Division 1.

Operation and Maintenance Code
(Addressed in RG 1.192, Table 2)

2020 Edition

2020 Edition

2020 Edition

2020 Edition
2020 Edition

2020 Edition
2020 Edition

Alternative Rules for Preservice and Inservice Testing of Active Electric Motor-Operated
Valve Assemblies in Light-Water Reactor Power Plants.

Requirements for Safety Significance Categorization of Components Using Risk Insights for
Inservice Testing of LWR Power Plants.

Requirements for Risk Insights for Inservice Testing of Check Valves at LWR Power
Plants.

Use of a Pump Curve for Testing.

Alternative Requirements for Inservice Testing Using Risk Insights for Pneumatically and
Hydraulically Operated Valve Assemblies in Light-Water Reactor Power Plants (OM-
Code 1998, Subsection ISTC).

Alternative Upper Limit for the Comprehensive Pump Test.

Inservice Test Frequency.

6 Correcting editorial error from proposed rule to
final rule to state correct supplement 8.

1. ASME BPV Code, Section III Code
Cases (RG 1.84)

Code Case N-71-20 [Supplement 6,
2015 Edition]
Type: Revised.

Title: Additional Materials for
Subsection NF, Class 1, 2, 3, and MC

Supports Fabricated by Welding,
Section III, Division 1.

The conditions on Code Case N-71—
20 are the same as the conditions on N—
71-19 that were approved by the NRC
in Revision 38 of RG 1.84. When the
ASME revised N-71, the code case was
not modified in a way that would make
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it possible for the NRC to remove the
conditions. Therefore, the conditions
are retained in Revision 39 of RG 1.84.

Code Case N-155-3 [Supplement 5,
2015 Edition]

Type: Revised.

Title: Fiberglass Reinforced
Thermosetting Resin Pipe, Section III,
Division 1.

The conditions on Code Case N—155—
3 are the same as the conditions on N—
155—2 that were approved by the NRC
in Revision 38 of RG 1.84. When the
ASME revised N-155-2, the code case
was not modified in a way that would
make it possible for the NRC to remove
the conditions. Therefore, the
conditions are retained in Revision 39 of
RG 1.84.

Code Case N-755—4 [Supplement 1,
2017 Edition]

Type: Revised.

Title: Use of Polyethylene (PE) Class
3 Plastic Pipe, Section III, Division 1.

This code case is applicable only to
butt fusion joints and the content was
incorporated into Mandatory Appendix
XXVI in the 2015 Edition of Section III
of the ASME Code. The relevant
provisions of Code Case N-755—4 are
the same as those in Mandatory
Appendix XXVI. Therefore, the NRC is
applying the same conditions to Code
Case N-755—4. The NRC has determined
that these conditions are necessary to
ensure structural integrity of the
polyethylene piping and fusion joints
when the polyethylene piping is used in
Class 3 safety-related applications.

Code Case N-779 [Supplement 8, 2007
Edition]

Type: New.

Title: Alternative Rules for Simplified
Elastic-Plastic Analysis Class 1, Section
III, Division 1.

The NRC finds the code case
satisfactory and technically acceptable
for use only with code editions Summer
1979 and later. This code case, as
written, is not acceptable for use with
editions of Section III earlier than the
Summer 1979 Edition, which included
the term Delta T1 in NB—-3600 Equation
10, because the code case is based on
equations used in the Summer 1979
Edition and later editions of the Code.

Code Case N-852 [Supplement 0, 2015
Edition]

Type: New.

Title: Application of the ASME NPT
Stamp, Section III, Divisions 1, 2, 3, and
5.

The NRC approved this code case
with a condition in a § 50.55a
rulemaking issued in 2017 (82 FR

32934; July 18, 2017), and the
supplement was not modified in a way
that would make it possible for the NRC
to remove the condition. Therefore, the
condition is retained in Revision 39 of
RG 1.84.

Code Case N-883 [Supplement 5, 2017
Edition]

Type: New.

Title: Construction of Items Prior to
the Establishment of a Section III,
Division 1 Owner, Section III, Division
1.

This code case allows certificate
holders to construct all items prior to
the establishment of an Owner. Code
Case N—-883 was developed to address
international stakeholders and identify
the ASME as a global standard
development organization. The NRC’s
main concern is that without the
designation of an Owner, the NRC
would not be able to provide regulatory
oversight of the ASME certificate holder
manufacturing the items, which is not
consistent with appendix B to 10 CFR
part 50 and the requirements in
§50.55(a) for a basic component. During
discussions with the ASME staff on this
code case, it was determined that the
NRC would condition this code case
based on regulatory oversight, as would
other regulatory bodies depending on
each countries’ specific regulations.
This is evident as this code case
specifies that the “the items have been
constructed by [ASME] Certificate
Holders who are specifically authorized
by the Regulatory Authority having
jurisdiction over the Owner’s facility to
construct items using this Case.” The
condition, “This Code Case may be used
for the construction of items by a holder
of a construction permit, operating
license, or combined license under 10
CFR part 50 or part 52,” provides this
specific regulatory authorization thereby
ensuring the appropriate regulatory
oversight. As a result of public
comment, the NRC clarified the
condition on the code case as follows:
“This Code Case may only be used for
the construction of items by a holder of
a construction permit, operating license,
or combined license under 10 CFR part
50 or 10 CFR part 52. This Code Case
may not be used by a holder of a
manufacturing license or standard
design approval or by a design
certification applicant.”

Code Case N-886 [Supplement 6, 2017
Edition]

Type: New.

Title: Use of Polyethylene Pipe for
Class 3, Section III, Division 1.

This code case is applicable for the
use of polyethylene pipe in Section III,

Class 3, Division 1 above ground
applications. This code case refers to
Mandatory Appendix XXVI of Section
III of the ASME Code. The 2015 Edition
of Appendix XXVI contains
requirements for butt fusion joints for
buried piping. The 2017 Edition of
Appendix XXVI contains requirements
for butt fusion and electrofusion joints
for buried piping. Therefore, all the
conditions as noted in Section III of the
2015-2017 Code Edition rule related to
buried piping Mandatory Appendix
XXVI apply to this code case. The same
conditions as buried piping also apply
to above ground application. One
additional condition is needed for above
ground applications related to fire
protection. A condition on fire
protection is needed because
polyethylene material is combustible
and above ground uses are more
susceptible to fire hazards.

The NRC agreed with the public
comments to remove conditions 1, 2,
and 3 because the three conditions are
the same as those for Section III,
Mandatory Appendix XXVI, which was
conditionally accepted by the NRC in
§50.55a. It is redundant to specify these
conditions to Code Case N—886.

As aresult of public comment, the
NRC clarified condition 4 to state that
for aboveground applications, licensees
must ensure that plant fire protection
program addresses any high-density
polyethylene (HDPE) consistent with
the requirements of 10 CFR 50.48. The
licensee must identify the specific
program to satisfy this objective such as
the plant fire protection program.
Therefore, the condition is retained in
Revision 39 of RG 1.84.

The NRC agreed with the public
comment to remove condition 5 because
the requirement that carbon black
distribution in HDPE pipe to be
homogenous to prevent windows and
delamination is a pipe manufacturing
process issue. The staff determined that
the requirements in Mandatory
Appendix XXVI-2231(b) adequately
address this issue. Code Case N—886 is
only for design, and all materials must
meet the requirements of Appendix
XXVL

2. ASME BPV Code, Section XI Code
Cases (RG 1.147)

Code Case N-513-5 [Supplement 6,
2017 Edition]

Type: Revised.

Title: Evaluation Criteria for
Temporary Acceptance of Flaws in
Moderate Energy Class 2 or 3 Piping and
Gate Valves, Section XI, Division 1.

Code Case N-513-5 contains
provisions to permit temporary
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acceptance of flaws, in moderate energy
Class 2 or 3 piping, including elbows,
pipe bends, reducers, expanders, branch
tees, and gate valves without performing
a repair/replacement activity for a
limited period. The code case contains
provisions regarding the scope, flaw
characterization, periodic leakage
monitoring, flaw evaluation, and
augmented examinations. The NRC
finds that the provisions of N-513-5 are
acceptable except that the augmented
examination provisions in Section 5 of
the code case require clarification.

When a licensee applies N-513-5 to
disposition a through-wall leak or wall
thinning in a piping system, Section 5
of the code case requires augmented
examinations for flaws and significant
flaws. The augmented examination
requirements in N—513-5 are the same
as in Code Case N-513-3.

In 2018, the NRC found an instance
where a licensee misinterpreted the
provisions in Section 5 of N-513-3 and
did not perform the required augmented
examinations to disposition a through-
wall leak in a service water system pipe.
Other licensees have similarly
misinterpreted the augmented
examination provisions in Section 5 of
N-513-3. The NRC found that the issue
stems from the definition of the terms
“flaw”” and “significant flaw” in
Sections 5(b) and 5(c) of N-513-3,
respectively. The NRC, therefore,
imposes two conditions to define “flaw”
and “‘significant flaw” as those terms are
used in Section 5 of N-513-5. Licensees
would be required to apply these
definitions to Section 5 when using the
code case.

The first condition defines a “flaw” as
a non-through-wall planar or nonplanar
flaw with a wall thickness less than 87.5
percent of the nominal wall thickness of
the pipe or the design minimum wall
thickness. The NRC notes that the pipe
wall thickness at the time of the plant
construction may deviate from the
nominal pipe wall thickness slightly as
part of manufacturing process. The
generally accepted deviation is 12.5
percent of the nominal pipe wall
thickness or the design minimum wall
thickness.

The second condition defines
“significant flaw”’ as any pipe location
that does not satisfy the provisions of
Section 3 of N-513-5 or if any detected
flaw that has a depth greater than 75
percent of the pipe wall thickness. The
NRC staff notes that the criterion of the
75 percent wall thickness criterion
originates from the provisions of IWC/
IWD-3643 of the ASME Code, Section
XI, which prohibits a flaw that exceeds
75 percent of the pipe wall thickness to
remain in service. Under Section 5 of

N-513-5, a planar flaw that exceeds 75
percent of the pipe wall thickness may
remain in service; however, the licensee
must perform an augmented
examination. The NRC agreed with the
public comment that Condition 2
needed clarification. As a result, the
NRC revised Condition No. 2 as follows:
“For the purposes of section 5 of Code
Case N-513-5, the term “significant
flaw” means any flaw found during
augmented examinations performed per
Section 5 of N-513-5 that has a depth
greater than 75 percent of the pipe wall
thickness or that does not satisfy the
applicable requirements of the flaw
evaluation per Section 3 of N-513-5. If
a significant flaw as defined above is
present, then the licensee must perform
the additional augmented examination
specified in Section 5.”

Code Case N-516-5 [Supplement 6,
2015 Edition]

Type: Revised.

Title: Underwater Welding, Section
XI, Division 1.

In the rulemaking for the 2009
Addenda through 2013 Editions of the
ASME Code (82 FR 32934; September
18, 2017), the NRC-specified conditions
that should be applied to Section XI,
Article IWA—-4660 when performing
underwater welding on irradiated
materials. These conditions provide
guidance on what level of neutron
irradiation and/or helium content
would require review and approval by
the NRC because of the impact of
neutron fluence on weldability. These
conditions provide separate criteria for
three generic classes of material: Ferritic
material, austenitic material other than
P-No. 8 (e.g., nickel-based alloys) and
austenitic P-No. 8 material (e.g.,
stainless steel alloys). These conditions
are currently located in
§50.55a(b)(2)(xii)(A) and (B). The
conditions located in
§50.55a(b)(2)(xii)(A) and (B) are
identical to the conditions that were
imposed on Code Case N-516—4 that
were approved by the NRC in Revision
19 of RG 1.147. When the ASME revised
N-516, the code case was not modified
in a way that would make it possible for
the NRC to remove the conditions.
Therefore, the conditions are retained in
Revision 20 of RG 1.147 by stating the
provisions of § 50.55a(b)(2)(xii)(A) and
(B) must be met when applying this
code case.

Code Case N-597-3 [Supplement 5,
2013 Edition]

Type: Revised.
Title: Evaluation of Pipe Wall
Thinning, Section XI.

Based on public comments, the NRC
found that existing Condition 2(b)
references Figure—-3622.1(a)(1), which
does not exist in Code Case N-597-3.
The NRC revised Condition 2(b) in the
final rule to reference Figure 3622—1 of
the code case.

Code Case N-705—1 [Supplement 2,
2017 Edition]

Type: Revised.

Title: Evaluation Criteria for
Temporary Acceptance of Degradation
in Moderate Energy Class 2 or 3 Vessels
and Tanks, Section XI, Division 1.

The condition on Code Case N—705—
1 is identical to the condition on N-705
that was approved by the NRC in
Revision 19 of RG 1.147. When the
ASME revised N-705, the code case was
not modified in a way that would make
it possible for the NRC to remove the
condition. Therefore, the condition is
retained in Revision 20 of RG 1.147.

Code Case N-766-3 [Supplement 2,
2017 Edition]

Type: Revised.

Title: Nickel Alloy Reactor Coolant
Inlay and Onlay for Mitigation of
Pressurized Water Reactor (PWR) Full
Penetration Circumferential Nickel
Alloy Dissimilar Metal Welds in Class 1
Items, Section XI, Division 1.

The conditions on Code Case N-766—
3 are identical to the conditions on N—
766—1 that were approved by the NRC
in Revision 19 of RG 1.147. When the
ASME revised N-766, the code case was
not modified in a way that would make
it possible for the NRC to remove the
conditions. Therefore, the conditions
are retained in Revision 20 of RG 1.147.

Code Case N-778 [Supplement 0, 2010
Edition]

Type: New.

Title: Alternative Requirements for
Preparation and Submittal of Inservice
Inspection Plans, Schedules, and
Preservice and Inservice Inspection
Summary Reports, Section XI, Division

Code Case N-778 was originally listed
in Table 2 of Revision 18 of RG 1.147
with two conditions. As a result of
public comments, the NRC revised the
second condition on Code Case N-778
to be consistent with Code Case N-892
by increasing the time period for
submittal of the inservice inspection
summary report to 120 days following
the completion of each refueling outage.

Code Case N-831-1 [Supplement 7,
2017 Edition]

Type: Revised.

Title: Ultrasonic Examination in Lieu
of Radiography for Welds in Ferritic or
Austenitic Pipe, Section XI, Division 1.
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The condition on Code Case N-831—
1 is identical to the condition on N-831
that was approved by the NRC in
Revision 19 of RG 1.147. When ASME
revised N-831, the code case was not
modified in a way that would make it
possible for the NRC to remove the
condition. Therefore, the condition is
retained in Revision 20 of RG 1.147.

Code Case N-847 [Supplement 0, 2017
Edition]

Type: New.

Title: Partial Excavation and
Deposition of Weld Metal for Mitigation
of Class 1 Items, Section XI, Division 1.

The ASME Code Case N—847 provides
guidelines for a repair/mitigation
process for welds. The process,
excavation and weld repair (EWR),
removes susceptible material from the
outside diameter of the pipe, and
replaces it with more resistant weld
material. This technique allows for the
potential of two mitigation methods, the
use of more crack-resistant material and
the potential for compressive stresses on
the inside surface of the repaired/
mitigated weld to arrest or prevent
cracking. Finally, the excavation can be
done 360-degrees around the weld or
only for a partial arc of the weld.

The code case would allow for
application of this process to both BWR
and PWR designs. However, the EWR
process, as defined in this code case,
has certain challenges addressing the
cracking mechanisms in these operating
environments and materials. In
addition, the regulatory requirements or
guidelines related to the code case vary
depending on the design of the reactor.
For PWR designs, the inservice
inspection rules are provided by
§50.55a(g)(6)(ii)(F), which mandates the
implementation of a version of ASME
Code Case N-770-5. For BWR designs,
the inservice inspection guidelines are
provided by Generic Letter 88—01, “NRC
Position on Intergranular Stress
Corrosion Cracking (IGSCC) in BWR
Austenitic Stainless Steel Piping,” or
BWRVIP-75-A, “BWR Vessel and
Internals Project Technical Basis for
Revisions to Generic Letter 88—01
Inspection Schedules.”” Therefore, the
NRC is imposing six conditions to
ensure the inservice inspection
frequency guidelines of the code case
are consistent with the previous
requirements and guidance, which are
based on the effectiveness of the overall
design of the repair/mitigation to
address the various cracking
mechanisms of these operating reactor
designs.

The first condition is a continuation
of the condition of
§50.55a(g)(6)(ii)(F)(16), which requires

that a partial arc EWR, as described in
Inspection Item O of ASME Code Case
N-770-5, cannot be used without NRC
review and approval for PWR designs.
The NRC notes that the issues addressed
in the final rule incorporating by
reference the 2015 and 2017 Editions of
the ASME BPV Code and the 2015 and
2017 Editions of the ASME OM Code
remain applicable, and further apply to
BWR design application of a partial arc
EWR. These concerns are for the
effectiveness of the repair through a
weld residual stress calculation and
flaw growth analysis to confirm design
of the mitigation for the required
inspection interval, non-destructive
examination uncertainty analysis of the
as-found flaw remaining in the reactor
coolant pressure boundary, and the
potential for further crack initiation or
growth. The NRC requires, through the
first condition, that approval of the use
of this code case is only for the
application of the 360-degree EWR.

The second condition is related to
Figure 1A and Figure 1B of the code
case. The NRC has experience with
relief request submittals, where the
details associated with the configuration
of the prep area, where the defect is
being removed, have shown sharp
bottom edges and steep walls. This
geometry can result in welding issues,
which could result in unfused material,
leading to stress risers, which may
promote cracking. The NRC requires,
through the second condition, that the
intersection points at the interface
between EWR metal and existing base
metal must be rounded to minimize
stress concentration.

The third condition is related to
Section 2(d) of the code case, which
discusses the flaw evaluations required
for the design considerations of the
EWR. In recent testing conducted for the
NRC measurable stress corrosion
cracking (SCC) growth was detected past
the interface between the SCC-
susceptible and less susceptible
material. It was demonstrated that the
crack can branch and propagate in a
direction normal to the original
direction along a SCC-susceptible path.
In the Alloy 52M deposited onto Alloy
182 specimens tested, this occurred in
the diluted region of the Alloy 52M
material as well as the weld metal. The
NRC requires, through the third
condition, that flaw analysis include the
potential for crack growth through the
dilution zone including crack
branching. As NRG-approved crack
growth rates are not available for all
material types (e.g., Alloy 690 weld
material), the alternative requirements
for development of crack growth rates
should be consistent with ASME

Section XI Appendix C, “Flaw Growth
Rate Due to Stress Corrosion Cracking,”
C-3220(a). As a result of public
comment, the NRC agrees this condition
should be updated to reference Section
2(d)(1), rather than 2(d)(2) as discussed
in the proposed rule (86 FR 7820,
February 2, 2021), for nickel-based
alloys. The NRC clarified the condition
to state the evaluation in Section 2(d)(1)
of the code case must include
evaluation of crack growth into the
Alloy 690 weld material, including the
dilution zones and allowing change in
flaw growth direction.

The fourth condition is related to
Section 2 of the code case. The NRC is
requiring the use of NUREG-2228,
because it provides a proven method for
validating the weld residual stress
analysis methodology. Because the NRC
requires the use of NUREG-2228 within
this condition on the requirements in
the code case, the NRC is incorporating
by reference NUREG—2228 into
§50.55a(a)(3)(iv).

The fifth condition is related to the
longer-term volumetric inspection
frequencies of Table 1, including notes
(1), (3), and (4). These notes provide the
BWR design inspection frequency of
various EWR types based on Generic
Letter 88—01 (1988) as supplemented by
Generic Letter 88—01, Supplement 1
(1992), “NRC Position on Intergranular
Stress Corrosion Cracking (IGSCC) in
BWR Austenitic Stainless Steel Piping,”
or BWRVIP-75-A, “BWR Vessel and
Internals Project Technical Basis for
Revisions to Generic Letter 88-01
Inspection Schedules.” The NRC has
concluded that the inspection
requirements for EWRs for BWRs need
to be augmented.

The first volumetric examination
following application of BWR EWR-2A,
EWR-1B, and EWR-2B welds is
performed to verify effectiveness of the
repair/mitigation before the new weld
can be placed in a longer-term
volumetric inspection frequency. The
code case allows licensees the option of
performing this examination during the
first or second refueling outage after
installation. However, based on the
lower operating temperatures of a BWR
(approximately 546 °F to 558 °F), and
hence the potential slow crack growth
rate of the remaining flaw left in service,
the NRC has concluded that the
examination should occur during the
second refueling outage after the EWR
application to provide adequate time for
any potential measurable flaw growth to
occur or in the case of an EWR-2A, for
crack initiation and growth to occur.

The long-term volumetric inspections
for BWRs require modification because:
(a) For EWR-1A EWRs, the augmented
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inspection requirements are consistent
with the conditions of the inspection
frequencies of Code Case N—770-5.
These inspection frequency
requirements were previously
developed by the NRC based on the
capabilities of the EWR process to
address stress corrosion cracking while
providing significant credit for the use
of hydrogen water chemistry/noble
metal chemical addition controls; and
(b) for EWR—1B EWRs, the design that
would allow a crack to be left in service,
should not be allowed to go uninspected
for the remainder of plant life.
Therefore, the NRC requires the long-
term volumetric inspection of these
welds at each 10-year inservice
inspection interval. The NRC notes that
this condition is consistent with the
NRC condition established in §50.55a
for Inspection Item N-1 EWRs (EWR
that meets stress criteria; however, a
crack is present).

The sixth condition is related to Table
1, Note (1), and the option to use an
unspecified alternative to determine
examination frequencies and scope
expansion criteria. Note (1) specifies the
use of NRC Generic Letter 88—01 and
includes BWRVIP-75-A as an example
of an alternative. The NRC has
concluded that NRC Generic Letter 88—
01 (1988), as supplemented by Generic
Letter 88—01, Supplement 1 (1992), or
BWRVIP-75-A, are acceptable, subject
to the fifth condition, to determine
examination frequencies and scope
expansion criteria. However, Note (1)
would allow the use of other, unknown
alternatives and does not provide
criteria to ensure alternatives are
adequate for this purpose. Therefore, to
ensure that licensees use an adequate
standard to determine examination
frequencies and scope expansion
criteria, the sixth condition requires that
licensees must not use an alternative
other than those specified in Note (1).

Code Case N-864 [Supplement 2, 2017
Edition]

Type: New.

Title: Reactor Vessel Threads in
Flange Examinations, Section XI,
Division 1.

Code Case N-864 eliminates the
required ASME Code, Section XI
examination for the reactor vessel
threads-in-flange for all inservice
inspection intervals. The NRC has
previously granted alternatives under
§50.55a(z) that eliminate the reactor
pressure vessel threads-in-flange
examinations (ASME Section XI,
Examination Category B—G—1, Item No.
B6.40) for up to two inservice
inspection intervals through the NRC’s
alternative request process. For

alternatives that requested elimination
of the examination for a second
consecutive 10-year inservice inspection
interval, the NRC has been requesting
additional information on activities
performed to ensure that the condition
of the reactor pressure vessel threads-in-
flange receives some level of
monitoring. These activities typically
have included care and maintenance of
the reactor vessel threads-in-flange (and
studs) whenever the closure head is
removed. The NRC has limited approval
of such requests to two subsequent
inservice inspection intervals because
the NRC has determined that complete
elimination of the examinations does
not provide adequate protection against
long-term degradation of the threads-in-
flange. The NRC is imposing conditions
on the use of Code Case N—864 that are
consistent with the limits the NRC has
placed on similar alternatives requests.

The first condition in Code Case N—
864 requires that the reactor pressure
vessel threads-in-flange examinations
(ASME Section XI, Examination
Category B—G—1, Item No. B6.40) must
be performed in at least every third 10-
year ISI interval. This condition also
limits the application of Code Case N—
864 at facilities that have been
authorized under § 50.55a(z) to use
alternatives that eliminate reactor
pressure vessel threads-in-flange
examinations to ensure that the required
examination is performed at least every
third 10-year inservice inspection
interval.

The second condition in Code Case
N-864 ensures that sufficient
monitoring and maintenance activities
are performed and documented when
the code case is applied. As a result of
public comments, the NRC clarified that
performing and documenting the
facility’s maintenance procedures for
removal, care, and visual inspection of
the reactor head closure studs and
threads in flange during each refueling
outage are sufficient to satisfy the
second condition.

Code Case N-869 [Supplement 6, 2017
Edition]

Type: New.

Title: Evaluation Criteria for
Temporary Acceptance of Flaws in
Class 2 or 3 Piping, Section XI, Division
1.

Code Case N-869 contains provisions
for temporary acceptance of flaws,
including through-wall flaws in Class 2
or 3 piping including elbows, pipe
bends, reducers, and branch tees, whose
maximum operating pressure is greater
than 275 psig and does not exceed 600
psig, without performing a repair/
replacement activity. The code case

contains provisions regarding the scope,
flaw characterization, periodic leakage
monitoring, flaw evaluation, and
augmented examinations. The NRC
finds that the code case provides
reasonable assurance that structural
integrity of degraded piping will be
maintained until the next scheduled
refueling outage. However, the NRC
finds that the augmented examination
provisions in Section 5 of the code case
are unclear and need additional
clarification.

When a licensee applies N—869 to
disposition a through-wall leak or wall
thinning in a piping system, Section 5
of the code case requires augmented
examinations for flaws and significant
flaws. The augmented examination
requirements in N-869 are the same as
in Code Case N-513-3.

In 2018, the NRC found an instance
where a licensee misinterpreted the
provisions in Section 5 of N-513-3 and
did not perform the required augmented
examinations to disposition a through-
wall leak in a service water system pipe.
Other licensees have similarly
misinterpreted the augmented
examination provisions in Section 5 of
N-513-3. The NRC found that the issue
stems from the definition of the terms
“flaw”” and ““significant flaw” in
Sections 5(b) and 5(c) of N—-513-3,
respectively. The NRC, therefore,
imposes two conditions to define “flaw”
and “‘significant flaw”’ as those terms are
used in Section 5 of N-869. Licensees
would be required to apply these
definitions to Section 5 when using the
code case.

The first condition defines a “flaw” as
a non-through-wall planar or nonplanar
flaw with a wall thickness less than 87.5
percent of the nominal wall thickness of
the pipe or the design minimum wall
thickness. The NRC notes that the pipe
wall thickness at the time of the plant
construction may deviate from the
nominal pipe wall thickness slightly as
part of manufacturing process. The
generally accepted deviation is 12.5
percent of the nominal pipe wall
thickness or the design minimum wall
thickness.

The second condition defines
“significant flaw”’ as any pipe location
that does not satisfy the provisions of
Section 3 of N-869 or if any detected
flaw that has a depth greater than 75
percent of the pipe wall thickness. The
NRC staff notes that the 75 percent wall
thickness criterion originates from the
provisions of IWC/IWD-3643 of the
ASME Code, Section XI, which prohibit
a flaw that exceeds 75 percent of the
pipe wall thickness to remain in service.
Under Section 5 of N-869, a planar flaw
that exceeds 75 percent of the pipe wall
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thickness may remain in service;
however, the licensee needs to perform
an augmented examination.

Code Case N-876 [Supplement 2, 2017
Edition]

Type: New.

Title: Austenitic Stainless Steel
Cladding and Nickel Base Cladding
Using Ambient Temperature Automatic
or Machine Dry Underwater Laser Beam
Welding (ULBW) Temper Bead
Technique, Section XI, Division 1.

Some irradiated stainless steel reactor
vessel internal components are
susceptible to experiencing irradiation
assisted stress corrosion cracking. Code
Case N-876 provides guidelines for
repair welding the irradiated stainless
steel components inside the reactor
vessel. Code Case N—876 provides an
alternative to the cladding temper bead
repair rules of Section XI, IWA—-4400,
which requires preheat and postweld
heat treatment. This alternative
establishes new rules governing ambient
temperature temper bead cladding
repairs using the ULBW process.

The NRC is imposing two conditions
on this code case. The first condition
that must be applied when performing
ULBW on irradiated materials provides
guidance on what level of neutron
irradiation and/or helium content
would require review and approval by
the NRC because of the impact of
neutron fluence on weldability. The
second condition limits the depth of the
cladding repair due to concerns with the
fracture toughness of the base metal.

The technical basis for imposing
conditions on the welding of irradiated
materials are that neutrons can generate
helium atoms within the metal lattice
through transmutation of various
isotopes of boron and/or nickel. At high
temperatures, such as occurs during
welding, these helium atoms rapidly
diffuse though the metal lattice,
coalescing and forming helium bubbles
at the grain boundaries. In sufficient
concentration, these helium bubbles can
cause grain boundary cracking that
occurs in the fusion zones and heat
affected zones during the heat-up/
cooldown cycle.

The first condition applies conditions
already applicable to Code Case N-516—
5 “Underwater Welding Section XI,
Division 1,” that the provisions of
§50.55a(b)(2)(xii)(A) and (B) must be
met. This regulation provides limits on
specific levels of neutron irradiation
and/or helium content, above which
welding is prohibited without prior
NRC review and approval. The NRC is
imposing the same condition to uses of
Code Case N-876.

The second condition is necessary
because the code case does not require
impact testing of the base metal heat
affected zone (HAZ) to verify adequate
fracture toughness. The code case
allows the depth of the repair cavity
into the ferritic base metal to be up to
14”. This would allow welding directly
to the base metal; thus, it will affect the
fracture toughness of the base metal in
the HAZ. Therefore, the NRC is
imposing a condition restricting the use
of the code case to repairs where at least
/8" of cladding remains. The basis for
the &” limit is that this amount of
austenitic material between the ferritic
base metal and the first weld layer has
generally been considered to sufficiently
limit the heat input to the base metal
such that deleterious effects on the
fracture toughness will not occur;
therefore, impact testing of the base
metal is not necessary. The NRC notes
that Code Case N—803, which is
approved without conditions, allows
repair of ferritic base material using
nonferritic weld filler material based on
welding procedure qualifications
performed using tensile tests, side
bends, and impact tests, and could be
used to perform a cladding repair in
which excavation into the base metal is
required.

Code Case N-878 [Supplement 1, 2017
Edition]

Type: New.

Title: Alternative to QA Program
Requirements of IWA—4142, Section XI,
Division 1.

Code Case N-878 provides
alternatives to the quality assurance
requirements in IWA—4142 for
procurement of Class 1, 2, or 3 non-
welded fittings. This code case
addresses the testing and certification of
material used in the manufacture of
non-welded fittings, but does not
address how the licensee must ensure
that the procured non-welded fittings
meet the design and testing
requirements of the ASME Code,
Section III, NB/NC/ND-3671.7 for Class
1, 2, or 3 applications. Verification that
the Section III requirements for the
design and testing of these non-welded
fittings have been met prior to use is
essential in ensuring the structural
integrity of these Class 1, 2 and 3
systems is maintained. Therefore, the
NRC is imposing conditions for the
licensee to verify the design and testing
activities associated with qualification
of non-welded fittings required by
Section III, NB/NC/ND-3671.7 that are
performed by the fabricator.

The first condition states for ASME
Section III items, the Licensee must
review the fabricator’s design

documentation and methods to ensure
the fittings design is in compliance with
the Licensee’s design specifications, and
ASME Section III NB/NC/ND-3671.7
requirements; and either (1) supervise
and monitor the performance
qualification tests of the fittings to
ensure the design is in compliance with
the Licensee’s design specifications and
ASME Section III NB/NC/ND-3671.7, or
(2) the Licensee or Repair/Replacement
Organization conducts qualification
tests of the fittings or conducts design
analyses to ensure the design is in
compliance with the Licensee’s design
specifications and ASME Section III NB/
NC/ND-3671.7. In response to public
comments, the NRC clarified that for
ASME Section III items, this condition
applies only for those licensees that
implemented ASME Code, Section III
design requirements for their original
construction code and/or the licensees
that have upgraded their original design
requirements to ASME Code, Section III.

The second condition states that the
Licensees must give the Authorized
Nuclear Inservice Inspector an
opportunity to review the design report
prior to installation.

Code Case N-880 [Supplement 2, 2017
Edition]

Type: New.

Title: Alternative to Procurement
Requirements of IWA—4143 for Small
Nonstandard Welded Fittings, Section
XI, Division 1.

Code Case N-880 provides
alternatives to the material procurement
requirements of IWA—4142 and IWA—
4143 for small nonstandard welded
fittings. This code case does not address
how the licensee must ensure the
procured welded fittings meet the
design and testing requirements of the
ASME Code, Section III, NB/NC/ND—
3671.7 for Class 1, 2, or 3 applications.
Verification that the Section III
requirements for the design and testing
of these welded fittings have been met
prior to use is essential in ensuring the
structural integrity of these Class 1, 2
and 3 systems is maintained. Therefore,
the NRC is imposing conditions
requiring the licensee to verify the
design and testing activities associated
with qualification of welded fittings
required by Section III, NB/NGC/ND—
3671.7 that are performed by the
fabricator.

The first condition states for ASME
Section III items, the Licensee must
review the fabricator’s design
documentation and methods to ensure
the fittings design is in compliance with
the Licensee’s design specifications, and
ASME Section III NB/NC/ND-3671.7
requirements; and either: (1) Supervise
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and monitor the performance
qualification tests of the fittings to
ensure the design is in compliance with
the Licensee’s design specifications and
ASME Section III NB/NC/ND-3671.7, or
(2) the Licensee or Repair/Replacement
Organization conducts qualification
tests of the fittings or conducts design
analyses to ensure the design is in
compliance with the Licensee’s design
specifications and ASME Section III NB/
NC/ND-3671.7. In response to public
comments, the NRC clarified that for
ASME Section III items, this condition
applies only for those licensees that
implemented ASME Code, Section III
design requirements for their original
construction code and/or the licensees
that have upgraded their original design
requirements to ASME Code, Section III.

The second condition states that the
Licensees must give the Authorized
Nuclear Inservice Inspector an
opportunity to review the design report
prior to installation.

Code Case N-889 [Supplement 7, 2017
Edition]

Type: New.

Title: Reference Stress Corrosion
Crack Growth Rate Curves for Irradiated
Austenitic Stainless Steel in Light-Water
Reactor Environments, Section XI,
Division 1.

Code Case N-889 provides a new
crack growth rate (CGR) law for
irradiation-assisted stress corrosion
cracking. The code case is applicable to
wrought austenitic stainless steels and
associated weld metals, as well as cast
austenitic stainless steels. The proposed
CGR law requires the user to first
calculate irradiated yield stress from the
dose to the material. There are two yield
stress models: One for Molybdenum
bearing stainless steels and one for
stainless steels without Molybdenum.
Once irradiated yield stress has been
determined, the user calculates the CGR
as a function of applied crack driving
force and temperature.

The staff identified three concerns
with the technical basis of this code
case. The first concern relates to the
limited CGR data at dose levels greater
than 20 displacements per atom (dpa).
The proposed CGR law indicates that
the irradiated yield stress (and,
consequently, the CGR) increases with
fluence up to a dose of 20 dpa, at which
point the irradiated yield’s stress ceases
to increase appreciably with further
dose accumulation. While the data at
dose levels greater than 20 dpa does
show a plateau behavior in the CGR, the
staff’s analyses of that data suggests that
areas of high CGR were averaged over
the industry calculation of CGR, which
increases the uncertainty in the high

dose CGRs. Therefore, due to the limited
data and the associated high uncertainty
at high fluence, the staff’s confidence in
CGRs at dose levels greater than 20 dpa
is low.

The second concern is the effects of
uncertainty in the irradiated yield
strength value for an individual
material-heat. This topic is discussed in
Section 4.7 of the technical basis report
for Code Case N—889. The NRC also
conducted separate analyses. While the
results of the NRC’s findings are
generally consistent with the results in
Section 4.7, the interpretation of their
significance is not consistent. For
materials with yield strengths greater
than 600 MPa (i.e., more highly-
irradiated materials), the expected CGR
for a material with a yield strength in
the 95th percentile is less than two
times the CGR predicted by the code
case, which is not a significant
difference. However, for materials with
yield strength values less than 250 MPa
(i.e., unirradiated or minimally
irradiated materials), the expected CGR
for a material in the 95th percentile can
be more than five times greater than the
CGR predicted by the code case. Hence,
the NRC’s concern is that the CGRs for
individual low yield strength materials,
or materials with low fluence, could be
significantly underpredicted by the code
case.

The final concern is related to the
data used in the development of the
irradiated yield stress model. The
methodology for addressing cold work
in this model was developed in MRP—
135, Revision 1, while the model itself
was developed in MRP-211, Revision 0.
The database underlying the model
included hundreds of yield strength
measurements on initially annealed and
cold-worked Types 304, 316, and 347/
348 stainless steel materials. However,
most of the data were for annealed Type
304 and cold-worked Type 316 stainless
steels. Revision 1 of MRP-211 contained
additional yield strength data, including
significantly more data for cold-worked
Types 304 and 347 stainless steel. The
authors of the code case, as documented
in Section 4.5 of the Additional Basis
Report dated February 5, 2018,
evaluated the code case yield stress
model with some of this additional data
and found agreement between the
model and the additional data.
However, the code case authors
excluded new data for cold-worked
Type 304 and 347 stainless steel
materials. Therefore, the technical basis
document for Code Case N-889 does not
directly address whether cold-worked
Type 304 and 347 (non-Molybdenum
bearing) materials are adequately
predicted by the irradiated yield

strength model in the code case. The
NRC is imposing three conditions on
this code case.

The first condition states that this
code case may not be applied for
neutron exposures greater than 20 dpa.
This condition addresses the NRC
concern that there is sparse data with
high uncertainty beyond 20 dpa. Given
that the predicted CGR saturates at
higher fluence, this condition prevents
potential underprediction of the CGR in
this fluence regime.

The second condition states that at
dose levels below 0.75 dpa, the user
must use the higher of the Code Case N—
889 or the Section XI, Nonmandatory
Appendix C, C—8520 CGR predictions.
This condition addresses the NRC
concern related to possible
underprediction of CGR in Code Case
N-889 for materials with calculated
irradiated yield strength less than 250
MPa.

The final condition states that the
irradiated yield stress model for cold-
worked Molybdenum bearing materials
must be used for cold-worked non-
Molybdenum bearing stainless steels
(including Type 204 and 247 stainless
steels). This condition addresses the
NRC concern that data for cold-worked
non-Molybdenum bearing steels were
not appropriately considered during
development of Code Case N-889. The
NRC performed its own evaluation of
cold-worked Type 304 and 347 stainless
steels in the MRP-211 database and
found that the yield strength was better
predicted by the code case’s
Molybdenum bearing model than with
the code case’s non-Molybdenum
bearing model.

Code Case N-890 [Supplement 0, 2019
Edition]

Type: New.

Title: Materials Exempted From G-
2110(b) Requirements, Section XI,
Division 1.

Code Case N-890 provides an
alternative to Section XI, G-2110(b)
which removes the requirement of,
“obtaining fracture toughness data for at
least three heats,” for using the static
fracture toughness curve (Ki.) curve for
specific materials with a minimum
specified yield strength at room
temperature between 50 kilopound per
square inch (ksi) and 90 ksi. Code Case
N-890 would allow the toughness of
four ferritic steels (SA-508 Grade 2
Class 2, SA-508 Grade 3 Class 2, SA—
533 Type A Class 2 and SA-533 Type
B Class 2) with specified minimum
yield strength greater than 50 ksi to be
characterized by Figure G-2110-1 (i.e.,
the Section XI K. curve).



11946

Federal Register/Vol. 87, No. 42/ Thursday, March 3, 2022/Rules and Regulations

The NRC identified one technical
concern when reviewing the technical
basis of this code case. The technical
basis provided appropriate data to
justify use of the K. curve for several
materials listed in the code case.
However, for SA-533 Type B, Class 2
materials, the NRC observed that in the
technical basis document, there is no
fracture toughness data associated with
the weld and heat affected zone to
support exclusion of the fracture
toughness testing requirements for these
materials.

As such, the imposed NRC condition
requires the user to comply with the
provisions of Section III, NB—2300 and
Section III, G-2110(b) to demonstrate
the applicability of the ASME K. curve
to SA-533 Type B, Class 2 material.
These provisions require the user to
generate the necessary toughness data to
demonstrate that the ASME K¢ curve is
a conservative representation of the
actual material toughness.

3. ASME Operation and Maintenance
Code Cases (RG 1.192)

Code Case OMN-1, Revision 2 [2020
Edition]

Type: Reaffirmed.

Title: Alternative Rules for Preservice
and Inservice Testing of Active Electric
Motor-Operated Valve Assemblies in
Light-Water Reactor Power Plants.

The conditions on Code Case OMN-—
1, Revision 2 [2020 Edition] are
identical to the conditions on OMN-1,
Revision 2 [2017 Edition] that were
approved by the NRC in Revision 3 of
RG 1.192. The OMN-1, Revision 2 was
reaffirmed by the ASME in the 2020
Edition with no change to the code case.
Therefore, the conditions are retained in
Revision 4 of RG 1.192.

Code Case OMN-3 [2020 Edition]

Type: Reaffirmed.

Title: Requirements for Safety
Significance Categorization of
Components Using Risk Insights for
Inservice Testing of LWR Power Plants.

The conditions on Code Case OMN—

3 [2020 Edition] are identical to the
conditions on OMN-3 [2017 Edition]
that were approved by the NRC in
Revision 3 of RG 1.192. The OMN-3
was reaffirmed by the ASME in the 2020
Edition with no change to the code case.
Therefore, the conditions are retained in
Revision 4 of RG 1.192.

Code Case OMN—4 [2020 Edition]

Type: Reaffirmed.

Title: Requirements for Risk Insights
for Inservice Testing of Check Valves at
LWR Power Plants.

The conditions on Code Case OMN—
4 [2020 Edition] are identical to the

conditions on OMN—4 [2017 Edition]
that were approved by the NRC in
Revision 3 of RG 1.192. The OMN—4
was reaffirmed by the ASME in the 2020
Edition with no change to the code case.
Therefore, the conditions are retained in
Revision 4 of RG 1.192.

Code Case OMN-9 [2020 Edition]

Type: Reaffirmed.

Title: Use of a Pump Curve for
Testing.

The conditions on Code Case OMN-—
9 [2020 Edition] are identical to the
conditions on OMN-9 [2017 Edition]
that were approved by the NRC in
Revision 3 of RG 1.192. The OMN-9
was reaffirmed by the ASME in the 2020
Edition with no change to the code case.
Therefore, the conditions are retained in
Revision 4 of RG 1.192.

Code Case OMN-12 [2020 Edition]

Type: Reaffirmed.

Title: Alternative Requirements for
Inservice Testing Using Risk Insights for
Pneumatically and Hydraulically
Operated Valve Assemblies in Light-
Water Reactor Power Plants (OM-Code
1998, Subsection ISTC).

The conditions on Code Case OMN—
12 [2020 Edition] are identical to the
conditions on OMN-12 [2017 Edition]
that were approved by the NRC in
Revision 3 of RG 1.192. The OMN-12
was reaffirmed by the ASME in the 2020
Edition with no change to the code case.
Therefore, the conditions are retained in
Revision 4 of RG 1.192.

Code Case OMN-19 [2020 Edition]

Type: Reaffirmed.

Title: Alternative Upper Limit for the
Comprehensive Pump Test.

The conditions on Code Case OMN—
19 [2020 Edition] are identical to the
conditions on OMN-19 [2017 Edition]
that were approved by the NRC in
Revision 3 of RG 1.192. The OMN-19
was reaffirmed by the ASME in the 2020
Edition with no change to the code case.
Therefore, the conditions are retained in
Revision 4 of RG 1.192.

Code Case OMN-20 [2020 Edition]

Type: Reaffirmed.
Title: Inservice Test Frequency.

The conditions on Code Case OMN—
20 [2020 Edition] are identical to the
conditions on OMN-20 [2017 Edition]
that were approved by the NRC in
Revision 3 of RG 1.192. The OMN-20
was reaffirmed by the ASME in the 2020
Edition with no change to the code case.
Therefore, the conditions are retained in
Revision 4 of RG 1.192.

C. ASME Code Cases Not Approved for
Use (RG 1.193)

The ASME code cases that are
currently issued by the ASME, but not
approved for generic use by the NRC,
are listed in RG 1.193, “ASME Code
Cases not Approved for Use.” In
addition to the ASME code cases that
the NRC has found to be technically or
programmatically unacceptable, RG
1.193 includes code cases on reactor
designs for high-temperature gas-cooled
reactors and liquid metal reactors,
reactor designs not currently licensed by
the NRC, and certain requirements in
Section III, Division 2, for submerged
spent fuel waste casks, that are not
endorsed by the NRC. RG 1.193
complements RGs 1.84, 1.147, and
1.192. It should be noted that the NRC
is not adopting any of the code cases
listed in RG 1.193.

III. Opportunities for Public
Participation

The proposed rule and draft RGs were
published in the Federal Register on
February 2, 2021 (86 FR 7820), for a 60-
day comment period. The public
comment period closed on April 5,
2021.

IV. Public Comment Analysis

The NRC published the proposed rule
and draft regulatory guides for public
comment in the Federal Register. The
NRC received 13 comment submissions.
A comment submission is a
communication or document submitted
to the NRC by an individual or entity,
with one or more individual comments
addressing a subject or issue. Private
citizens provided five comment
submissions, nuclear industry
organizations provided five comment
submissions, a foreign government
entity provided one comment
submission, an anonymous commenter
provided one comment submission, and
a science advocacy group provided one
comment submission.

The comment submissions generally
addressed the code cases and their
proposed conditions, with five comment
submissions objecting to incorporation
of a code case with no conditions in this
rulemaking activity. The NRC received
a number of comments that were
outside the scope of this rulemaking,
such as comments that discuss code
cases annulled after the publication of
the supplements being considered in
this rulemaking. The latter group out of
scope comments will be considered in
a future rulemaking.

The public comment submittals are
available from the Federal e-Rulemaking
website at https://www.regulations.gov
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under Docket ID NRC-2017-0025. The
NRC prepared a summary and analysis
of public comments received on the
2020 proposed rule and draft regulatory
guides, which is available as indicated
in the “Availability of Documents”
section of this document. Responses to
the public comments, including a
summary of how the final rule text or
guidance changed as a result of the
public comments, can be found in the
public comment analysis.

For more information about the
associated guidance documents, see the
“Availability of Guidance” section of
this document.

V. Section-by-Section Analysis

The following paragraphs in § 50.55a
are revised:

Paragraph (a) Introductory Text

This final rule revises the last
sentence to update the contact
information for the National Archives
and Records Administration.

Paragraph (a)(1) Introductory Text

This final rule corrects a printing
error by removing the line break after
“telephone:”.

Paragraph (a)(3) Introductory Text

This final rule adds a reference to new
paragraph (a)(3)(iv), which indicates
that NUREG-2228 is acceptable as
specified in the conditions when
implementing code cases listed in
certain NRC regulatory guides.

Paragraph (a)(3)(i)

This final rule revises the reference to
“NRC Regulatory Guide 1.84, Revision
38,” by removing “Revision 38"’ and
adding in its place “Revision 39" and
changes the month and year for the
document’s revision date.

Paragraph (a)(3)(ii)

This final rule revises the reference to
“NRC Regulatory Guide 1.147, Revision
19” by removing “Revision 19” and
adding in its place “Revision 20" and
changes the month and year for the
document’s revision date.

Paragraph (a)(3)(iii)

This final rule revises the reference to
“NRC Regulatory Guide 1.192, Revision
3” by removing “Revision 3" and
adding in its place “Revision 4’ and
changes the month and year for the
document’s revision date.

Paragraph (a)(3)(iv)

This final rule adds new paragraph
(a)(3)(iv) to reference NUREG—-2228,
“Weld Residual Stress Finite Element
Analysis Validation: Part II—Proposed

Validation Procedure,” Published July
2020 (including Errata September 22,
2021), which is referenced in RG 1.147,
Revision 20.

Paragraph (b)(1)(ii), Table 1

This final rule revises the reference to
table 1 in the text of the paragraph, and
designates the table and revises the
heading of the table to conform to Office
of the Federal Register (OFR)
codification requirements.

Paragraph (b)(2)(xv)(K)(4), Table 2

This final rule designates the table
and revises the heading of the table to
conform to OFR codification
requirements.

Paragraph (b)(3)(iv), Table 3

This final rule designates the table
and revises the heading of the table to
conform to OFR codification
requirements, and capitalizes the word
“(Years)” in two of the three column
headings.

VI. Regulatory Flexibility Certification

As required by the Regulatory
Flexibility Act (5 U.S.C. 605(b)), the
Commission certifies that this rule, if
adopted, will not have a significant
economic impact on a substantial
number of small entities. This final rule
affects only the licensing and operation
of nuclear power plants. The companies
that own these plants do not fall within
the scope of the definition of “small
entities” set forth in the Regulatory
Flexibility Act or the size standards
established by the NRC (§ 2.810).

VII. Regulatory Analysis

The NRC has prepared a regulatory
analysis on this regulation. The analysis
examines the costs and benefits of the
alternatives considered by the NRC. The
NRC did not receive public comments
on the draft regulatory analysis. The
final regulatory analysis is available as
indicated in the “Availability of
Documents” section of this document.

VIII. Backfitting and Issue Finality

The provisions in this final rule allow
licensees and applicants to voluntarily
apply NRC-approved code cases,
sometimes with NRC-specified
conditions. The approved code cases are
listed in three RGs that are incorporated
by reference into § 50.55a. An
applicant’s or a licensee’s voluntary
application of an approved code case
does not constitute backfitting, because
there is no imposition of a new
requirement or new position.

Similarly, voluntary application of an
approved code case by a 10 CFR part 52
applicant or licensee does not represent

NRC imposition of a requirement or
action, and therefore is not inconsistent
with any issue finality provision in 10
CFR part 52. For these reasons, the NRC
finds that this final rule does not
involve any provisions requiring the
preparation of a backfit analysis or
documentation demonstrating that one
or more of the issue finality criteria in
10 CFR part 52 are met.

IX. Plain Writing

The Plain Writing Act of 2010 (Pub.
L. 111-274) requires Federal agencies to
write documents in a clear, concise, and
well-organized manner. The NRC has
written this document to be consistent
with the Plain Writing Act as well as the
Presidential Memorandum, ‘“Plain
Language in Government Writing,”
published June 10, 1998 (63 FR 31885).

X. Environmental Assessment and Final
Finding of No Significant
Environmental Impact

The Commission has determined
under the National Environmental
Policy Act of 1969, as amended, and the
Commission’s regulations in subpart A
of 10 CFR part 51, that this rule, if
adopted, would not be a major Federal
action significantly affecting the quality
of the human environment; therefore, an
environmental impact statement is not
required.

The determination of this
environmental assessment is that there
will be no significant effect on the
quality of the human environment from
this action. The NRC did not receive
public comments regarding any aspect
of this environmental assessment.

As voluntary alternatives to the ASME
Code, NRC-approved code cases provide
an equivalent level of safety. Therefore,
the probability or consequences of
accidents is not changed. There are also
no significant, non-radiological impacts
associated with this action because no
changes would be made affecting non-
radiological plant effluents and because
no changes would be made in activities
that would adversely affect the
environment. The determination of this
environmental assessment is that there
will be no significant offsite impact to
the public from this action.

XI. Paperwork Reduction Act

This final rule amends collections of
information subject to the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.). The collections of information
were approved by the Office of
Management and Budget, approval
number 3150-0011.

Because the rule will reduce the
burden for existing information
collections, the public burden for the
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information collections is expected to be
decreased by 230 hours per response.
This reduction includes the time for
reviewing instructions, searching
existing data sources, gathering and
maintaining the data needed, and
completing and reviewing the
information collection.

The information collection is being
conducted to document the plans for
and the results of inservice inspection
and inservice testing programs. The
records are generally historical in nature
and provide data on which future
activities can be based. Information will
be used by the NRC to determine if
ASME BPV and OM Code provisions for
construction, inservice inspection,
repairs, and inservice testing are being
properly implemented in accordance
with § 50.55a of the NRC regulations, or
whether specific enforcement actions
are necessary. Responses to this
collection of information are mandatory
under §50.55a.

You may submit comments on any
aspect of the information collections,
including suggestions for reducing the
burden, by the following methods:

e Federal Rulemaking Website: Go to
https://www.regulations.gov and search
for Docket ID NRC-2017-0025.

e Mail comments to: FOIA, Library,
and Information Collections Branch,
Office of the Chief Information Officer,
Mail Stop: T-6 A10M, U.S. Nuclear
Regulatory Commission, Washington,
DC 20555-0001 or to the OMB reviewer
at: OMB Office of Information and
Regulatory Affairs (3150-0011) Attn:
Desk Officer for the Nuclear Regulatory
Commission, 725 17th Street NW,
Washington, DC 20503; email: oira
submission@omb.eop.gov.

Public Protection Notification

The NRC may not conduct or sponsor,
and a person is not required to respond
to, a collection of information unless the
document requesting or requiring the
collection displays a currently valid
OMB control number.

XII. Congressional Review Act

This final rule is a rule as defined in
the Congressional Review Act (5 U.S.C.
801-808). However, the Office of
Management and Budget has not found
it to be a major rule as defined in the
Congressional Review Act.

XIII. Voluntary Consensus Standards

The National Technology Transfer
and Advancement Act of 1995, Public
Law 104—113, requires that Federal

agencies use technical standards that are
developed or adopted by voluntary
consensus standards bodies unless
using such a standard is inconsistent
with applicable law or is otherwise
impractical. In this final rule, the NRC
is continuing to use the ASME BPV and
OM code cases, which are ASME-
approved voluntary alternatives to
compliance with various provisions of
the ASME BPV and OM Codes. The
NRC’s approval of the ASME code cases
is accomplished by amending the NRC’s
regulations to incorporate by reference
the latest revisions of the following,
which are the subject of this
rulemaking, into § 50.55a: RG 1.84,
Revision 39; RG 1.147, Revision 20; RG
1.192, Revision 4; and NUREG-2228.
The RGs list the ASME code cases that
the NRC has approved for use. The
ASME code cases are national
consensus standards as defined in the
National Technology Transfer and
Advancement Act of 1995 and OMB
Circular A-119. The ASME code cases
constitute voluntary consensus
standards, in which all interested
parties (including the NRC and
licensees of nuclear power plants)
participate.

XIV. Incorporation by Reference-
Reasonable Availability to Interested
Parties

The NRC is incorporating by reference
three NRC RGs that list new and revised
ASME code cases that the NRC has
approved as voluntary alternatives to
certain provisions of NRC-required
editions and addenda of the ASME BPV
Code and the ASME OM Code. These
regulatory guides are RG 1.84, Revision
39; RG 1.147, Revision 20; and RG
1.192, Revision 4. The NRC is also
incorporating by reference NUREG—
2228, which is referenced in RG 1.147,
Revision 20. As described in this
document, this report pertains to a
condition on Code Case N—847.

The NRC is required by law to obtain
approval for incorporation by reference
from the OFR. The OFR’s requirements
for incorporation by reference are set
forth in 1 CFR part 51. The discussion
in this section complies with the
requirement for final rules as set forth
in 1 CFR 51.5(b)(2).

The NRC considers “interested
parties” to include all potential NRC
stakeholders, not only the individuals
and entities regulated or otherwise
subject to the NRC’s regulatory
oversight. These NRC stakeholders are
not a homogenous group, so the

considerations for determining
“reasonable availability” vary by class
of interested parties. The NRC identified
six classes of interested parties with
regard to the material to be incorporated
by reference in an NRC rule:

e Individuals and small entities
regulated or otherwise subject to the
NRC'’s regulatory oversight. This class
includes applicants and potential
applicants for licenses and other NRC
regulatory approvals, and who are
subject to the material to be
incorporated by reference. In this
context, “small entities” has the same
meaning as set out in § 2.810.

e Large entities otherwise subject to
the NRC'’s regulatory oversight. This
class includes applicants and potential
applicants for licenses and other NRC
regulatory approvals, and who are
subject to the material to be
incorporated by reference. In this
context, a “large entity”’ is one that does
not qualify as a ““small entity” under
§2.810.

¢ Non-governmental organizations
with institutional interests in the
matters regulated by the NRC.

e Other Federal agencies, states, local
governmental bodies (within the
meaning of § 2.315(c)).

e Federally-recognized and State-
recognized Indian tribes.

e Members of the general public (i.e.,
individual, unaffiliated members of the
public who are not regulated or
otherwise subject to the NRC’s
regulatory oversight) who need access to
the materials that the NRC proposes to
incorporate by reference in order to
participate in the rulemaking.

The NUREG-2228 and three RGs that
the NRC is incorporating by reference in
this final rule are available without cost
and can be read online or downloaded
online. The NUREG-2228 and three RGs
can be viewed, by appointment, at the
NRC Technical Library, which is located
at Two White Flint North, 11545
Rockville Pike, Rockville, Maryland
20852; telephone: 301-415-7000; email:
Library.Resource@nrc.gov.

Because access to NUREG—2228 and
the three final regulatory guides is
available in various forms at no cost, the
NRC determines that NUREG-2228 and
the three final regulatory guides, RG
1.84, Revision 39; RG 1.147, Revision
20; and RG 1.192, Revision 4, once
approved by the OFR for incorporation
by reference, are reasonably available to
all interested parties.
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TABLE |Il—REGULATORY GUIDES INCORPORATED BY REFERENCE IN 10 CFR 50.55A

ADAMS Acces-

; sion No./
e L Federal Register

citation
RG 1.84, Design, Fabrication, and Materials Code Case Acceptability, ASME Section Ill, Revision 39 ..........ccccocoviiiinicnineene ML21181A225
RG 1.147, Inservice Inspection Code Case Acceptability, ASME Section XI, Division 1, Revision 20 ... ML21181A222
RG 1.192, Operation and Maintenance Code Case Acceptability, ASME OM Code, Revision 4 ..........ccccceeviiriiiinenieeneceienne ML21181A223

TABLE IV—RELATED DOCUMENTS INCORPORATED BY REFERENCE IN 10 CFR 50.55A

ADAMS Acces-

; sion No./
Document fitle Federal Register
citation
NUREG-2228, “Weld Residual Stress Finite Element Analysis Validation: Part [l—Proposed Validation Procedure,” July
2020 ittt h et e b e E e b e e e b e eh et e Ee e b e e b e e R et e b e e SaE e et e e ea b e e eh et ea Rt e bt e e b e e b et e b e nhee et e e ean e e b e e eaeeeearenneenreeeane ML20212L592

XV. Availability of Guidance ““Availability of Documents,” of this
document. You may access information
and comment submissions related to the
guidance by searching on https://
www.regulations.gov under Docket ID
NRC-2017-0025.

The regulatory guide lists code cases

that the NRC has not approved for

The NRC is issuing revised guidance,
RG 1.193, “ASME Code Cases Not
Approved for Use,” Revision 7, for the
implementation of the requirements in
this final rule. The guidance is available
as indicated in Section XVI,

generic use and will not be incorporated
by reference into the NRC’s regulations.

XVI. Availability of Documents

The documents identified in the
following table are available to
interested persons through one or more
of the following methods, as indicated.

ADAMS/ Accesi(/
sion No./web lin
Document Federal Register
citation

RG 1.84, Design, Fabrication, and Materials Code Case Acceptability, ASME Section lll, Revision 39, December 2021 ........ ML21181A225
RG 1.147, Inservice Inspection Code Case Acceptability, ASME Section XI, Division 1, Revision 20, December 2021 .... ML21181A222
RG 1.192, Operation and Maintenance Code Case Acceptability, ASME OM Code, Revision 4, December 2021 ........ ML21181A223
RG 1.193, ASME Code Cases Not Approved for USe, REVISION 7 ......c..eiiiiiiieiiiee ettt e s e e s s e snee e e nnneeas ML21181A224
NUREG-2228, “Weld Residual Stress Finite Element Analysis Validation: Part [I-Proposed Validation Procedure,” July

202 SRS ML20212L592
Rulemaking—Proposed Rule-Draft Regulatory Analysis for the American Society of Mechanical Engineers Code Cases, RG

1.84, Rev 39; RG 1.147, ReV 20; RG 1.192 REV 4 ....eoiiiieieiieie ettt ettt ee e s e et te st et esae e e sae e e e aneeneesseeneenseeneenteens ML20133K152
Rulemaking—Final Rule—Final Regulatory Analysis for the American Society of Mechanical Engineers Code Cases, RG 1.84,

Rev 39; RG 1.147, ReV 20; RG 1.192 REV 4 ....oo ittt ettt sttt st e e sa et esae et e e ae e st e sseeneesaeemeenneeneenseeneensesneentenns ML21196A096
NRC Responses t0 PUDIC COMMENTS ......c.iiiiiiiiiiiiitiet sttt h et s a et sa e e e bt e e e b e e asenneees et e nae e e e nanene e ML21196A100
Proposed Rule—Approval of American Society of Mechanical Engineers Code Cases RG 1.84, Rev 39; RG 1.147, Rev 20;

RG 1192 ROV 4 ..ttt ettt h et h e e h e R e ke e R e ek e e R e AR e e e e AR £ e Rt e Re e et e Re e e e R e R e e Rt e e e e Rt e e e nenaeenrenanere e ML20132A241
Proposed Rule—Approval of American Society of Mechanical Engineers Code Cases RG 1.84, Rev 39; RG 1.147, Rev 20;

RG 1192 ROV 4 ..ottt ettt h et h e h e b ke e R e SR e e R e ke e Rt SR e e et eRe e R e SR e SR et e R e R e e Rt e e e Rt e e e renanenrenaeere e 86 FR 7820
Final Rule—Approval of American Society of Mechanical Engineers Code Cases RG 1.84, Rev 38; RG 1.147, Rev 19; RG

B L2 o 1= PSSO T TP UPT PR URTPRPRRPIIN 85 FR 14736

List of Subjects in 10 CFR Part 50

Antitrust, Classified information,
Criminal penalties, Fire protection,
Incorporation by reference,
Intergovernmental relations, Nuclear
power plants and reactors, Radiation
protection, Reactor siting criteria,
Reporting and recordkeeping
requirements.

For the reasons set out in the
preamble and under the authority of the
Atomic Energy Act of 1954, as amended;
the Energy Reorganization Act of 1974,
as amended; and 5 U.S.C. 552 and 553,
the NRC is adopting the following
amendments to 10 CFR part 50:

PART 50—DOMESTIC LICENSING OF
PRODUCTION AND UTILIZATION
FACILITIES

m 1. The authority citation for part 50
continues to read as follows:

Authority: Atomic Energy Act of 1954,
secs. 11, 101, 102, 103, 104, 105, 108, 122,
147, 149, 161, 181, 182, 183, 184, 185, 186,
187, 189, 223, 234 (42 U.S.C. 2014, 2131,
2132, 2133, 2134, 2135, 2138, 2152, 2167,
2169, 2201, 2231, 2232, 2233, 2234, 2235,
2236, 2237, 2239, 2273, 2282); Energy
Reorganization Act of 1974, secs. 201, 202,
206, 211 (42 U.S.C. 5841, 5842, 5846, 5851);
Nuclear Waste Policy Act of 1982, sec. 306
(42 U.S.C. 10226); National Environmental

Policy Act of 1969 (42 U.S.C. 4332); 44 U.S.C.

3504 note; Sec. 109, Pub. L. 96-295, 94 Stat.
783.

m 2.In §50.55a:

m a. Revise the last sentence of
paragraph (a) introductory text and
paragraphs (a)(1) introductory text and
(a)(3) introductory text;

m b. In paragraph (a)(3)(i):
m i. Remove the text “Revision 38"’ and

add in its place the text “Revision 39”;
and

m ii. Remove the text “dated October
2019” and add in its place the text
“issued December 2021"’;

m c. In paragraph (a)(3)(ii):
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m i. Remove the text “Revision 19" and
add in its place the text “Revision 20”;
and

m ii. Remove the text “dated October
2019 and add in its place the text
“issued December 2021”’;

m d. In paragraph (a)(3)(iii):

m i. Remove the text “Revision 3" and
add in its place the text “Revision 4”;
and

m ii. Remove the text ““dated October
2019 and add in its place the text
“issued December 2021”";

m e. Add paragraph (a)(3)(iv);

m f. In paragraph (b)(1)(ii), remove the
text “Table I of this section’ and add in
its place the text ““table 1 to this
paragraph (b)(1)(ii)”’;

m g. Designate the table immediately
following paragraph (b)(1)(ii) as table 1
to paragraph (b)(1)(ii) and revise the
heading of the newly designated table;
m h. Designate the table immediately
following paragraph (b)(2)(xv)(K)(4) as
table 2 to paragraph (b)(2)(xv)(K)(4) and
revise the heading of the newly
designated table; and

m i. Designate the table immediately
following paragraph (b)(3)(iv) as table 3
to paragraph (b)(3)(iv) and revise the
heading and column headings of the
newly designated table.

The revisions and addition read as
follows:

§50.55a Codes and standards.

(a) * * * For information on the
availability of this material at NARA,
email fr.inspection@nara.gov or go to
www.archives.gov/federal-register/cfr/
ibr-locations.html.

(1) American Society of Mechanical
Engineers (ASME), Three Park Avenue,
New York, NY 10016; telephone: 1—
800-843-2763; https://www.asme.org/
Codes/.

* * * * *

(3) U.S. Nuclear Regulatory
Commission (NRC) Public Document
Room, 11555 Rockville Pike, Rockville,
Maryland 20852; telephone: 1-800—
397-4209; email: pdr.resource@nrc.gov;
https://www.nrc.gov/reading-rm/doc-
collections/reg-guides/. The use of code
cases listed in the NRC regulatory
guides in paragraphs (a)(3)(i) through
(iii) of this section is acceptable with the
specified conditions in those guides
when implementing the editions and
addenda of the ASME BPV Code and
ASME OM Code incorporated by
reference in paragraph (a)(1) of this
section. The NRC report in paragraph

(a)(3)(iv) of this section is acceptable as
specified in the conditions when
implementing code cases listed in the
NRC regulatory guides in paragraphs
(a)(3)(i) through (iii) of this section.

(iv) NUREG-2228. NUREG-2228,
“Weld Residual Stress Finite Element
Analysis Validation: Part II—Proposed
Validation Procedure,” Published July
2020 (including Errata September 22,
2021), which is referenced in RG 1.147,

Revision 20.
* * * * *

(b) * * *

(1) * K %

(11] * *x *

Table 1 to Paragraph (b)(1)(ii)—
Prohibited Code Provisions

(2)
(xv
(K] * % %

(4) * *x %

Table 2 to Paragraph (b)(2)(xv)(K)(4)—
Table VIII: S7—1—Modified

* %

*
)* * %

* * * * *
(3) * x %
(iv) R

TABLE 3 TO PARAGRAPH (b)(3)(iv)—MAXIMUM INTERVALS FOR USE WHEN APPLYING INTERVAL EXTENSIONS

Maximum interval between activities of

Maximum interval between activities of each

Group size member valves in the groups valve in the group
(years) (years)
* * * * *

Dated: January 25, 2022.
For the Nuclear Regulatory Commission.
Andrea D. Veil,

Director, Office of Nuclear Reactor
Regulation.

[FR Doc. 2022-04374 Filed 3—-2-22; 8:45 am]|
BILLING CODE 7590-01-P

FEDERAL ELECTION COMMISSION

11 CFR Part 111
[Notice 2022-04]

Agency Procedure Concerning the
Treatment of Foreign State
Respondents at the Initiation of the
Enforcement Process

AGENCY: Federal Election Commission.
ACTION: Adoption of Agency procedure.

SUMMARY: The Federal Election
Commission is adopting a procedure
concerning the enforcement process in
situations where the respondent to a

complaint is a foreign state, a political
subdivision of a foreign state, a head of
state or other foreign official acting in
his or her official capacity, or an agency
or instrumentality of a foreign state.

DATES: The procedure is adopted as of
March 3, 2022.

FOR FURTHER INFORMATION CONTACT: Mr.
Robert Mark Knop, Assistant General
Counsel, 1050 First Street NE,
Washington, DC 20463, (202) 694 1650
or (800) 424 9530.

SUPPLEMENTARY INFORMATION: This
procedure requires the Commission to
adopt a supplemental notification
process in matters involving foreign
state respondents.

In all enforcement matters in which a
foreign state, political subdivision of a
foreign state, a head of state or other
foreign official acting in his or her
official capacity, or any agency or
instrumentality of a foreign state is
identified as a respondent, the Office of
General Counsel (“OGC”), prior to
issuing the notification letters required

by 52 U.S.C. 30109(a)(1), will notify the
Office of the Legal Adviser at the
Department of State (‘“‘Department’’) of
the receipt of the complaint and of the
Commission’s statutory notification
obligations. This procedure does not
alter the Commission’s statutory
obligation to issue notification letters to
respondents within the period required
by 52 U.S.C. 30109(a)(1).

In such matters, OGC will provide a
simultaneous report to the Commission
concerning the notification to the
Department and will promptly inform
the Commission of any subsequent
communications between OGC and the
Department.

Within forty-five days of receiving a
complaint naming a foreign state
respondent, OGC will make a
recommendation to the Commission as
to whether consultation with the
Department is appropriate to obtain its
views concerning any legal or factual
question presented by the matter.

This notification represents a general
statement announcing the general


http://www.archives.gov/federal-register/cfr/ibr-locations.html
http://www.archives.gov/federal-register/cfr/ibr-locations.html
https://www.nrc.gov/reading-rm/doc-collections/reg-guides/
https://www.nrc.gov/reading-rm/doc-collections/reg-guides/
https://www.asme.org/Codes/
https://www.asme.org/Codes/
mailto:fr.inspection@nara.gov
mailto:pdr.resource@nrc.gov
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course of action that the Commission
intends to follow. This rule of agency
procedure does not constitute an agency
regulation requiring notice of proposed
rulemaking, opportunities for public
participation, prior publication, and
delay in effective date under 5 U.S.C.
553 of the Administrative Procedure Act
(“APA”). The provisions of the
Regulatory Flexibility Act, 5 U.S.C.
605(b), which apply when notice and
comment are required by the APA or
another statute, are not applicable.

Dated: February 18, 2022.

On behalf of the Commission,
Allen J. Dickerson,
Chairman, Federal Election Commaission.
[FR Doc. 2022—-04358 Filed 3—2—22; 8:45 am]
BILLING CODE 6715-01-P

BUREAU OF CONSUMER FINANCIAL
PROTECTION

12 CFR Chapter X

Bulletin 2022-04: Mitigating Harm
From Repossession of Automobiles

AGENCY: Bureau of Consumer Financial
Protection.

ACTION: Compliance bulletin and policy
guidance.

SUMMARY: The Consumer Financial
Protection Bureau (Bureau or CFPB) is
issuing this Compliance Bulletin
regarding repossession of vehicles, and
the potential for violations of sections
1031 and 1036 of the Dodd-Frank Wall
Street Reform and Consumer Protection
Act’s (Dodd-Frank Act’s) prohibition on
engaging in unfair, deceptive, or abusive
acts or practices (collectively, UDAAPs)
when repossessing vehicles.

DATES: This bulletin is applicable on
March 3, 2022.

FOR FURTHER INFORMATION CONTACT: Pax
Tirrell, Counsel, Office of Supervision
Policy at 202—435-7097; Tara Flynn,
Senior Counsel for Enforcement Policy
and Strategy, Office of Enforcement at
202—435-9734. If you require this
document in an alternative electronic
format, please contact CFPB_
Accessibility@cfpb.gov.

SUPPLEMENTARY INFORMATION:

I. Background

In recent months, there has been
extremely strong demand for used
automobiles. Since the start of the
COVID-19 pandemic, the average list
price for used automobiles has
continued to climb. While there are
many factors contributing to high prices,
the Consumer Financial Protection
Bureau is concerned that these market

conditions might create incentives for
risky auto repossession practices, since
repossessed automobiles can command
these higher prices when resold. To
mitigate harms from these risks, the
Bureau is issuing this bulletin to remind
market participants about certain legal
obligations under Federal consumer
financial laws.

To secure an auto loan, lenders
require borrowers to give creditors a
security interest in the vehicle. If a
borrower defaults, a creditor may
exercise its contractual rights to
repossess the secured vehicle. Servicers
collect and process auto loan or lease
payments from borrowers and are either
creditors or act on behalf of creditors.
Generally, servicers do not immediately
repossess a vehicle upon default and
instead attempt to contact consumers
before repossession, usually by phone or
mail. Servicers may give consumers in
default the opportunity to avoid
repossession by making additional
payments or promises to pay. Servicers
generally use service providers to
conduct repossessions.

While some repossessions are
unavoidable, the Bureau pays particular
attention to servicers’ repossession of
automobiles. Loan holders and servicers
are responsible for ensuring that their
repossession-related practices, and the
practices of their service providers, do
not violate the law. The Bureau intends
to hold loan holders and servicers
accountable for UDAAPs related to the
repossession of consumers’ vehicles.?

II. Unfair and Deceptive Acts or
Practices in Supervision and
Enforcement Matters

This Bulletin summarizes the current
law and highlights relevant examples of
conduct observed during supervisory
examinations or enforcement
investigations that may violate Federal
consumer financial law.

Under the Dodd-Frank Act, all
covered persons or service providers are
prohibited from committing unfair,
deceptive, or abusive acts or practices in
violation of the Act. An act or practice
is unfair when (i) it causes or is likely
to cause substantial injury to
consumers; (ii) the injury is not
reasonably avoidable by consumers; and
(iii) the injury is not outweighed by

1 Although the focus of this bulletin is UDAAPs,
the Bureau notes that certain provisions of the Fair
Debt Collection Practices Act and its implementing
Regulation F may also apply to the repossession of
automobiles. Fair Debt Collection Practices Act,
803(6), 15 U.S.C. 1692a(6); 12 CFR 1006.2(i)(1)
(effective November 30, 2021).

countervailing benefits to consumers or
to competition.?

Whether an act or practice is
deceptive is informed by decades of
precedent involving Section 5 of the
Federal Trade Commission Act.3

The Dodd-Frank Act prohibits two
types of abusive practices. First,
materially interfering with the ability of
a consumer to understand a term or
condition of a product or service is
abusive. Second, taking unreasonable
advantage of statutorily specified market
imbalances is abusive. Those market
imbalances include (1) a consumer’s
lack of understanding of the material
risks, costs or conditions of a product or
service, (2) a consumer’s inability to
protect their interests in selecting or
using a product or service, or (3) a
consumer’s reasonable reliance on a
covered person to act in their interests.*

a. Unfair or Deceptive Practices During
the Repossession Process

In its Supervisory and Enforcement
work, the Bureau has found the
following conduct related to
repossession of automobiles to be
UDAAPs.5

Wrongful Repossession of Consumers’
Vehicles

Many auto servicers provide options
to borrowers to avoid repossession once
a loan is delinquent or in default.
Failure to prevent repossession after
borrowers complete one of these
options, where reasonably practicable
given the timing of the borrowers’
action, may constitute an unfair act or
practice.

For example, in a public enforcement
action, the Bureau found that an entity
engaged in an unfair act or practice
when it wrongfully repossessed
consumers’ vehicles.® The servicer told
consumers it would not repossess
vehicles when they were less than 60
days past due. Additionally, the servicer
maintained a policy and told consumers
that it would not repossess vehicles of
consumers who had entered into an
agreement to extend the loan, or who
had made a promise to make a payment
on a specific date and that date had not
passed or who successfully kept a
promise to pay. Nevertheless, the
servicer wrongfully repossessed

2Dodd-Frank Act sections 1031, 1036, 12 U.S.C.
5531, 5536.

3 See CFPB Exam Manual at UDAAP 5.

412 U.S.C. 5531(d).

5For convenience, this document generally refers
to historical findings by ““the Bureau” in both
Supervision and Enforcement, even though in
Supervisory matters the findings are made by the
Bureau’s examiners rather than by the Bureau itself.

6 In the Matter of Nissan Motor Acceptance Corp.,
2020-BCFP-0017 (Oct. 13, 2020).
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vehicles from hundreds of consumers
who had:

e Made and kept promises to pay that
brought the account current;

e Made payments that decreased the
delinquency to less than 60 days past
due;

e Made promises to pay where the
date had not passed; or

e Agreed to extension agreements.

Each of these actions taken by
consumers should have prevented
repossessions of their vehicles. The
Bureau found the servicer’s wrongful
repossessions constituted an unfair act
or practice. They caused substantial
injury by depriving borrowers of the use
of their vehicles, and many consumers
also experienced consequences such as
missed work, expenses for alternative
transportation, repossession-related
fees, detrimental credit reporting, and
vehicle damage during the repossession
process. Such injury was not reasonably
avoidable, and the injury was not
outweighed by countervailing benefits
to the consumer or to competition.

Supervision has identified similar
unfair practices in numerous
examinations.” Supervision observed
that these violations frequently
occurred, after consumers acted to
prevent repossession, because of one of
the following errors:

e Servicers incorrectly coded
consumers as delinquent;

e Servicer representatives failed to
cancel repossession orders that had
previously been communicated to
repossession agents; or

e Repossession agents failed to
confirm that the repossession order was
still active prior to repossessing a
vehicle.

Other Practices Causing Wrongful
Repossession

Supervision has also identified other
practices related to repossession that
resulted in unfair acts or practices. For
example, the Bankruptcy Code imposes
an automatic stay that bars collection
activity, including repossession, from
the moment a consumer has filed a
bankruptcy petition. Supervision found
that when servicers received notice that
consumers had filed bankruptcy
petitions and their accounts were
subject to an automatic stay, the
servicers committed an unfair act or
practice by repossessing vehicles subject
to such automatic bankruptcy stays.

Additionally, Supervision has
identified that servicers committed an
unfair act or practice by wrongfully
repossessing vehicles after

7 Supervisory Highlights, Issue 16—Summer 2017;
Supervisory Highlights, Issue 17—Summer 2018.

communicating inaccurate information.
For example, Supervision has found
that some servicers sent consumers
letters stating that loans would not be
considered past due if the consumer
paid the amount due by a specific date.
Consumers reasonably expected the
servicers not to repossess before the date
listed in the letter. When the servicers
repossessed the vehicles prior to that
date, they committed an unfair act or
practice.

Representations of Amounts Owed

Supervision has also identified that
servicers committed deceptive acts or
practices by failing to provide
consumers with accurate information
about the amount required to bring their
accounts current. For example, when
consumers called to determine what
amount would bring their accounts
current, servicing personnel erroneously
represented to consumers an amount
due that was less than what was
actually owed. As a result of this
misrepresentation consumers paid an
amount insufficient to avoid
delinquency and the consequences of
delinquency. This later led to
repossessions that would not have
occurred had consumers received
accurate information. This conduct was
deceptive because the servicer told
consumers that an amount would bring
their accounts current when, in fact,
that amount would not bring their
account current.

b. Unfair or Deceptive Practices That
May Lead to Repossession

The following are examples of
practices that lead to repossession of
consumers’ vehicles that the Bureau has
considered to be UDAAPs.

Applying Payments in a Different Order
Than Disclosed to Consumers, Resulting
in Repossession

Payment application for auto loans is
governed by the finance agreements
between servicers and consumers.
Supervision has found that entities
engaged in a deceptive act or practice
when they made representations to
consumers that payments would be
applied in a specific order, and then
subsequently applied payments in a
different order. For example,
Supervision found that servicers
represented on their websites that
payments would be applied to interest,
then principal, then past due payments,
before being applied to other charges,
such as late fees. Instead, the servicers
applied partial payments to late fees
first, in contravention of the
methodology disclosed on the website.
Because servicers applied payments to

late fees first, some consumers were
deemed more delinquent than they
would have been under the disclosed
payment allocation order, and these
servicers repossessed some consumers’
vehicles.

Under these circumstances, servicers’
websites provided inaccurate
information about payment allocation
order. In some instances, the underlying
contract provided the servicer the right
to apply payments in any order, which
did not immunize the company from
liability for the deceptive website
content.®

Unlawful Fees That Push Consumers
Into Default and Repossession

Enforcement has brought claims
under the CFPB’s unfairness authority
where unlawful fees push consumers
into default and repossession.

For example, in a public enforcement
action, the Bureau found that an entity
engaged in an unfair act or practice by
operating its force-placed insurance
(FPI) program in an unfair manner, in
some instances resulting in
repossession.? The entity purchased
duplicative or unnecessary FPI policies
and, in some instances, maintained the
policies even after consumers had
obtained adequate insurance and
provided adequate proof of coverage.
This conduct caused the entity to charge
consumers for unnecessary FPI,
resulting in additional fees, and in some
instances delinquency or loan default.
For some consumers the additional
costs of unnecessary FPI contributed to
a default that resulted in the
repossession of a consumer’s vehicle.
Charging unnecessary amounts to
consumers and subjecting them to
default and repossession caused or was
likely to cause substantial injury. This
injury was not reasonably avoidable and
was not outweighed by countervailing
benefits.10

c. Unfair Practices That May Result in
Illegal Fees After Repossession

The following are examples of
practices that led to illegal fees after
repossession of consumers’ vehicles that
the Bureau has considered to be
UDAAPs.

Charging Illegal Personal Property Fees

The Bureau has identified an unfair
practice concerning illegal personal
property fees. Borrowers often keep
personal property in the repossessed
vehicles. These items often are not

8 Supervisory Highlights, Issue 24—Summer 2021.

9 In re Wells Fargo Bank, N.A., 2018-BCFP-0001
(Apr. 20, 2018).

10 See also Supervisory Highlights, Issue 24—
Summer 2021.
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merely incidental but can be of
substantial practical importance or
emotional attachment to borrowers.
State law typically requires auto loan
servicers and repossession companies to
secure and maintain borrowers’
property so that it may be returned to
the borrower upon request. Some
companies charge borrowers for the cost
of retaining the property.

In a public enforcement action, the
Bureau found that an entity engaged in
an unfair act or practice by withholding
consumers’ personal property unless the
consumers paid an upfront fee to
recover the property.1! Many of the
repossession agents employed by the
entity imposed fees on consumers for
holding personal property in the
repossessed vehicles. The agents often
refused to return consumers’ personal
property unless and until the consumers
paid the fees. The Bureau found that the
servicer was responsible for its agents
withholding consumers’ personal
property unless the consumer paid an
upfront fee to recover it and thus caused
substantial injury that was not
reasonably avoidable and not
outweighed by countervailing benefits
to consumers or competition.
Supervision has also identified this
unfair act or practice at other servicers
where the servicers withheld
consumers’ personal property unless
they paid an upfront fee.2

Charging for Collateral Protection
Insurance After Repossession

Supervision found that servicers
engaged in unfair acts or practices by
collecting or attempting to collect force-
placed collateral protection insurance
(FPI) premiums after repossession even
though no actual insurance protection
was provided for those periods. FPI
automatically terminates on the date of
repossession, and consumers should not
be charged after this date. Despite this,
servicers charged consumers for FPI
after repossession in four different
circumstances. First, servicers failed to
communicate the date of repossession to
the FPI service provider due to system
errors. Second, servicers used an
incorrect formula to calculate the FPI
charges that needed to be removed due
to the repossession. Third, servicers’
employees entered the wrong
repossession date into their system of
record, resulting in improper
termination dates. Fourth, servicers
charged consumers—who had a vehicle
repossessed and subsequently reinstated
the loan—post-repossession FPI

11 In the Matter of Nissan Motor Acceptance
Corp., 2020-BCFP-0017 (Oct. 13, 2020).
12 Supervisory Highlights, Issue 13—Fall 2016.

premiums, including for the days the
vehicle was in the servicer’s possession,
despite the automatic termination of the
policy on the date of repossession.
These errors caused consumers
substantial injury because they paid
amounts they did not owe or were
subject to collection attempts for
amounts they did not owe. This injury
was not reasonably avoidable because
consumers did not control the servicers’
cancellation processes. The substantial
injury to consumers was not outweighed
by any countervailing benefits to
consumers or competition.13

III. The Bureau’s Expectations

As explained in greater detail above,
the Bureau has held auto lenders, loan
holders, and servicers accountable if
they or their agents commit UDAAPs
when repossessing automobiles,
including when they:

¢ Repossessed vehicles if consumers’
loan account is current, even if there
was a prior delinquency.

e Repossessed vehicles if consumers
entered an agreement to extend the loan.
¢ Repossessed vehicles if consumers
followed any instructions the company
said would result in avoiding

repossession.

¢ Repossessed vehicles from
consumers who have filed for
bankruptcy, and thus are protected by
an automatic stay of collection activity.

¢ Repossessed vehicles as a result of
processing payments in a different order
than had been communicated to
consumers.

e Repossessed vehicles after unlawful
fees pushed the consumer’s account into
default.

e Withhold personal property found
in repossessed vehicles until consumers
pay an upfront fee to recover the
property.

e Charged for collateral protection
insurance after a vehicle is repossessed.

To prevent these unfair, deceptive, or
abusive acts or practices, entities should
consider doing the following:

e Review policies and procedures,
including call scripts, to ensure that
they provide employees with accurate
information about steps consumers can
take to prevent repossession.

e Review policies and procedures
regarding cancellation of repossession
orders to ensure that there is an
appropriate process for cancelling
repossessions if consumers take steps
that should result in cancellation.

e Ensure prompt communications
between the servicer and repossession
service provider when the servicer

13 Supervisory Highlights, Issue 24—Summer
2021.

cancels a repossession. For example,
servicers may call repossession service
providers to confirm cancelation or use
mobile phone applications that push
cancellation updates to repossession
service providers’ phones.

e Monitor repossession service
providers for compliance with
repossession cancellations.

e Incorporate monitoring of wrongful
repossession in regular monitoring and
audits of communications with
consumers.

¢ Ensure that the entity has a
corrective action program to address any
violations identified and to reimburse
consumers for the direct and indirect
costs incurred as a result of unlawful
repossessions when appropriate.

e Review payment allocation policies
and procedures to validate that they are
consistent with the payment allocation
order disclosed in contracts and other
consumer facing disclosures, such as
websites.

e Monitor for illegal fees charged after
repossession.

¢ Review consumer contracts to
validate that any fees charged to
consumers are authorized under the
terms of applicable contracts.

¢ Review consumer complaints
regarding repossession and ensure there
is an appropriate channel for receiving,
investigating, and properly resolving
consumer complaints relating to
wrongful repossession and illegal fees
after repossession.

¢ Perform regular reviews of service
providers, including repossession
vendors, as to their pertinent
practices.14

e Monitor any FPI program to ensure
that consumers are not charged for
unnecessary FPIL. This may include
review of FPI cancellation rates.

IV. Conclusion

The Bureau will continue to review
closely the practices of entities
repossessing automobiles for potential
UDAAPs, including the practices
described above. The Bureau will use all
appropriate tools to hold entities
accountable if they engage in UDAAPs
in connection with these practices.

V. Regulatory Requirements

The Bulletin constitutes a general
statement of policy exempt from the
notice and comment rulemaking
requirements of the Administrative
Procedure Act (APA). It is intended to
provide information regarding the

14 CFPB Compliance Bulletin and Policy
Guidance; 2016—02, Service Providers (Oct. 31,
2016), https://www.consumerfinance.gov/
documents/1385/102016_cfpb_OfficialGuidance
ServiceProviderBulletin.pdf.
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Bureau’s general plans to exercise its
supervisory and enforcement discretion
for institutions under its jurisdiction
and does not impose any legal
requirements on external parties, nor
does it create or confer any substantive
rights on external parties that could be
enforceable in any administrative or
civil proceeding. Because no notice of
proposed rulemaking is required in
issuing the Bulletin, the Regulatory
Flexibility Act also does not require an
initial or final regulatory flexibility
analysis. The Bureau has also
determined that the issuance of the
Bulletin does not impose any new or
revise any existing recordkeeping,
reporting, or disclosure requirements on
covered entities or members of the
public that would be collections of
information requiring approval by the
Office of Management and Budget under
the Paperwork Reduction Act.

Rohit Chopra,

Director, Consumer Financial Protection
Bureau.

[FR Doc. 2022-04508 Filed 3—-2-22; 8:45 am]
BILLING CODE 4810-AM-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2021-1049; Airspace
Docket No. 21-AS0O-36]

RIN 2120-AA66
Amendment of Class E Airspace;
Hampton, GA

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This action amends Class E
airspace extending upward from 700
feet above the surface for Atlanta
Speedway Airport (formerly Clayton
County-Tara Field), Hampton, GA by
updating the airport’s name and
geographical coordinates to coincide
with the FAA’s database. This action
also increases the radius and removes
excessive verbiage from the legal
description of the airport. Controlled
airspace is necessary for the safety and
management of instrument flight rules
(IFR) operations in the area.

DATES: Effective 0901 UTC, May 19,
2022. The Director of the Federal
Register approves this incorporation by
reference action under 1 CFR part 51,
subject to the annual revision of FAA
Order JO 7400.11 and publication of
conforming amendments.

ADDRESSES: FAA Order JO 7400.11F,
Airspace Designations and Reporting
Points, and subsequent amendments,
can be viewed online at https://
www.faa.gov/air_traffic/publications/.
For further information, you can contact
the Airspace Policy Group, Federal
Aviation Administration, 800
Independence Avenue SW, Washington,
DC 20591; Telephone: (202) 267-8783.
FAA Order JO 7400.11F is also available
for inspection at the National Archives
and Records Administration (NARA).
For information on the availability of
FAA Order JO 7400.11F at NARA, email
fr.inspection@nara.gov or go to https://
www.archives.gov/federal-register/cfr/
ibr-locations.html.

FOR FURTHER INFORMATION CONTACT: John
Goodson, Operations Support Group,
Eastern Service Center, Federal Aviation
Administration, 1701 Columbia Ave.,
College Park, GA 30337; Telephone
(404) 305-5966.

SUPPLEMENTARY INFORMATION:

Authority for This Rulemaking

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106, describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, part A, subpart
I, Section 40103. Under that section, the
FAA is charged with prescribing
regulations to assign the use of airspace
necessary to ensure the safety of aircraft
and the efficient use of airspace. This
regulation is within the scope of that
authority as it amends Class E airspace
extending upward from 700 feet above
the surface to support IFR operations in
Hampton, GA.

History

The FAA published a notice of
proposed rulemaking in the Federal
Register (86 FR, 69181, December 7,
2021) for Docket No. FAA-2021-1049 to
amend Class E airspace extending
upward from 700 feet above the surface
for Hampton, GA.

Interested parties were invited to
participate in this rulemaking effort by
submitting written comments on the
proposal to the FAA. No comments
were received.

Class E airspace designations are
published in Paragraph 6005 of FAA
Order JO 7400.11F, dated August 10,
2021, and effective September 15, 2021,
which is incorporated by reference in 14
CFR 71.1. The Class E airspace listed in
this document will be published
subsequently in FAA Order JO 7400.11.

Availability and Summary of
Documents for Incorporation by
Reference

This document amends FAA Order JO
7400.11F, Airspace Designations and
Reporting Points, dated August 10,
2021, and effective September 15, 2021.
FAA Order JO 7400.11F is publicly
available as listed in the ADDRESSES
section of this document. FAA Order JO
7400.11F lists Class A, B, C, D, and E
airspace areas, air traffic routes, and
reporting points.

The Rule

The FAA amends 14 CFR part 71 by
amending Class E airspace extending
upward from 700 feet above the surface
at Atlanta Speedway Airport (formerly
Clayton County-Tara Field), Hampton,
GA, by updating the airport’s name and
updating the geographical coordinates
to coincide with the FAA’s database. In
addition, this action amends the radius
to 9.2 miles (formerly 6.8 miles) and
eliminates excessive verbiage in the
legal description.

Class E airspace designations are
published in Paragraph 6005 of FAA
Order JO 7400.11F, dated August 10,
2021, and effective September 15, 2021,
which is incorporated by reference in 14
CFR 71.1. The Class E airspace
designations listed in this document
will be published subsequently in the
Order.

FAA Order JO 7400.11, Airspace
Designations and Reporting Points, is
published yearly and effective on
September 15.

Regulatory Notices and Analyses

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore: (1) Is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is minimal. Since this is a
routine matter that only affects air traffic
procedures and air navigation, it is
certified that this rule, when
promulgated, does not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

Environmental Review

The FAA has determined that this
action qualifies for categorical exclusion
under the National Environmental
Policy Act in accordance with FAA
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Order JO 1050.1F, “Environmental
Impacts: Policies and Procedures,”
paragraph 5-6.5a. This airspace action
is not expected to cause any potentially
significant environmental impacts, and
no extraordinary circumstances exist
that warrant preparation of an
environmental assessment.

Lists of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(f), 106(g); 40103,
40113, 40120; E.O. 10854, 24 FR 9565, 3 CFR,
1959-1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of FAA Order JO 7400.11F,
Airspace Designations and Reporting
Points, dated August 10, 2021, and
effective September 15, 2021, is
amended as follows:

Paragraph 6005 Class E Airspace Areas
Extending Upward From 700 Feet or More
Above the Surface of the Earth.

* * * * *

ASO GA E5 Hampton, GA [Amended]
Atlanta Speedway Airport, GA
(Lat. 33°23'24” N, long. 84°19'52” W)
That airspace extending upward from 700
feet above the surface within a 9.2-mile
radius of Atlanta Speedway Airport.

Issued in College Park, Georgia, on
February 23, 2022.
Andreese C. Davis,

Manager, Airspace & Procedures Team South,
Eastern Service Center, Air Traffic
Organization.

[FR Doc. 2022—04474 Filed 3—2-22; 8:45 am)]

BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2021-0816; Airspace
Docket No. 21-ANM-27]

RIN 2120-AA66

Modification of Class D and Class E
Airspace, and Establishment of Class
E Airspace; Southwest Oregon
Regional Airport, OR

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This action modifies the Class
D and Class E surface airspace at
Southwest Oregon Regional Airport,
North Bend, OR. It also modifies the
Class E airspace by establishing an area
that is designated as an extension to a
Class D or Class E surface area, and
modifies the Class E airspace extending
upward from 700 feet above the surface.
Lastly, this action removes navigational
aids (NAVAID) from the legal
description of the Class E2 and Class E5
text headers, updates the Class D, Class
E2, and Class E5 airspace legal
descriptions, and establishes Class E4
airspace. This action ensures the safety
and management of instrument flight
rules (IFR) operations within the
National Airspace System.

DATES: Effective 0901 UTC, May 19,
2022. The Director of the Federal
Register approves this incorporation by
reference action under 1 CFR part 51,
subject to the annual revision of FAA
Order 7400.11 and publication of
conforming amendments.

ADDRESSES: FAA Order JO 7400.11F,
Airspace Designations and Reporting
Points, and subsequent amendments can
be viewed online at https://
www.faa.gov/air traffic/publications/.
For further information, you can contact
the Airspace Policy Group, Federal
Aviation Administration, 800
Independence Avenue SW, Washington,
DC 20591; telephone: (202) 267-8783.
FAA Order JO 7400.11F is also available
for inspection at the National Archives
and Records Administration (NARA).
For information on the availability of
FAA Order JO 7400.11F at NARA, email
fr.inspection@nara.gov or go to https://
www.archives.gov/federal-register/cfr/
ibr-locations.html.

FOR FURTHER INFORMATION CONTACT:
Nathan A. Chaffman, Federal Aviation
Administration, Western Service Center,
Operations Support Group, 2200 S
216th Street, Des Moines, WA 98198;
telephone (206) 231-3460.

SUPPLEMENTARY INFORMATION:
Authority for This Rulemaking

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, Part A,
Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority, as it would
modify Class D and Class E airspace to
support IFR operations at Southwest
Oregon Regional Airport, North Bend,
OR.

History

The FAA published a notice of
proposed rulemaking (NPRM) in the
Federal Register (86 FR 59672; October
28, 2021) for FAA-2021-0816 to modify
the Class D and Class E surface airspace,
establish an area that is designated as an
extension to a Class D or Class E surface
area, modify the Class E airspace
extending upward from 700 feet above
the surface, remove navigational aids
(NAVAID) from the legal description of
the Class E2 and Class E5 text headers,
update the Class D, Class E2, and Class
E5 airspace legal descriptions, and
establish Class E4 airspace at Southwest
Oregon Regional Airport, North Bend,
OR. Interested parties were invited to
participate in this rulemaking effort by
submitting written comments on the
proposal to the FAA. No comments
were received.

Subsequent to publication of the
NPRM in the Federal Register (86 FR
59672; October 28, 2021) for FAA—
2021-0816, the FAA identified a
discrepancy with the assigned Airspace
Docket Number. In the NPRM, the
Airspace Docket Number is listed as 21—
AWP-27, which is incorrect. Oregon is
assigned to the FAA’s Northwest
Mountain Region. The correct Airspace
Docket Number is 21-ANM-27.
Additionally, the FAA’s definition of
the acronym “NOTAM” changed from
“Notice to Airmen” to “Notice to Air
Missions’” and the legal description in
the NPRM is not correct. The phrase
“Notice to Air Missions” is now used in
the legal descriptions for the Class D
and Class E2 surface areas at Southwest
Oregon Regional Airport to reflect this
change.
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Class D, Class E2, Class E4, and Class
E5 airspace designations are published
in paragraphs 5000, 6002, 6004, and
6005, respectively, of FAA Order JO
7400.11F, dated August 10, 2021, and
effective September 15, 2021, which is
incorporated by reference in 14 CFR
71.1. The Class D and Class E airspace
designations listed in this document
will be published subsequently in FAA
Order JO 7400.11.

Availability and Summary of
Documents for Incorporation by
Reference

This document amends FAA Order JO
7400.11F, Airspace Designations and
Reporting Points, dated August 10,
2021, and effective September 15, 2021.
FAA Order JO 7400.11F is publicly
available as listed in the ADDRESSES
section of this document. FAA Order JO
7400.11F lists Class A, B, G, D, and E
airspace areas, air traffic service routes,
and reporting points.

The Rule

The FAA is amending 14 CFR part 71
by modifying the Class D airspace at
Southwest Oregon Regional Airport,
North Bend, OR. To properly contain
departing IFR aircraft flying toward or
over rising terrain, the Class D will be
extended to the east and southeast of the
airport.

This action also modifies the Class E
airspace designated as a surface area.
The Class E surface area legal
description will be coincident with the
Class D legal description to properly
contain departing IFR aircraft flying
toward or over rising terrain.

Next, this action modifies the Class E
airspace by establishing an area that is
designated as an extension to a Class D
or Class E surface area to properly
contain IFR arrivals; therefore, an
extension east and another southwest of
the airport will be established. The
extensions are designed to contain
arriving IFR aircraft when descending
below 1,000 feet above the surface on
the ILS or LOC Runway 5 and the VOR—
B procedures.

This action also modifies the Class E
airspace extending upward from 700
feet above the surface. This airspace is
designed to contain departing IFR
aircraft until reaching 1,200 feet above
the surface and arriving IFR aircraft
descending below 1,500 feet above the
surface. The Class E radius will be
modified, and extensions to the
northeast, east, southeast, south,
southwest, and west of the airport will
be established to contain IFR
departures.

Additionally, this action removes the
North Bend VORTAC and Emire LOM/

NDB from the Class E2 text header and
airspace description. The NAVAIDs are
not required to describe the airspace
area, and their removal simplifies the
airspace’s legal description.

This action also removes the North
Bend VORTAC from the Class E5 text
header and airspace description, and
replaces it with the Southwest Oregon
Regional Airport’s Airport Reference
Point coordinates. The NAVAID is not
required to describe the airspace area,
and its removal simplifies the airspace’s
legal description.

Lastly, this action makes an
administrative update to replace the
term ““Airport/Facility Directory” in the
last line of the Class D and Class E2
airspace descriptions with the term
“Chart Supplement.”

FAA Order JO 7400.11, Airspace
Designations and Reporting Points, is
published yearly and effective on
September 15.

Regulatory Notices and Analyses

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current, is non-controversial, and
unlikely to result in adverse or negative
comments. It, therefore: (1) Is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule, when
promulgated, would not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

Environmental Review

The FAA has determined that this
action qualifies for categorical exclusion
under the National Environmental
Policy Act in accordance with FAA
Order 1050.1F, “Environmental
Impacts: Policies and Procedures,”
paragraph 5-6.5a. This airspace action
is not expected to cause any potentially
significant environmental impacts, and
no extraordinary circumstances exist
that warrant the preparation of an
environmental assessment.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. 106(f), 106(g), 40103,
40113, 40120; E.O. 10854, 24 FR 9565, 3 CFR,
1959-1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of FAA Order JO 7400.11F,
Airspace Designations and Reporting
Points, dated August 10, 2021, and
effective September 15, 2021, is
amended as follows:

Paragraph 5000 Class D Airspace.

* * * * *

ANM OR D North Bend, OR [Amended]

Southwest Oregon Regional Airport, OR

(Lat. 43°25’01” N, long. 124°14’49” W)
Sunnyhill Airport, OR

(Lat. 43°28’59” N, long. 124°12"10” W)

That airspace extending upward from the
surface to and including 2,500 feet MSL
within a 4.2-mile radius of the Southwest
Oregon Regional Airport, and within 1.8
miles each side of the 059° bearing from the
airport, extending from the 4.2-mile radius to
5.9 miles northeast of the airport, and within
2.9 miles each side of the 159° bearing from
the airport, extending from the 4.2-mile
radius to 6.4 miles south of the airport,
excluding that airspace within a 0.9-mile
radius of Sunnyhill Airport below 1,300 feet
MSL. This Class D airspace area is effective
during the specific dates and times
established, in advance, by a Notice to Air
Missions. The effective date and time will
thereafter be continuously published in the
Chart Supplement.

Paragraph 6002 Class E Airspace Areas
Designated as Surface Areas.
* * * * *

ANM OR E2 North Bend, OR [Amended]

Southwest Oregon Regional Airport, OR

(Lat. 43°25’01” N, long. 124°14’49” W)
Sunnyhill Airport, OR

(Lat. 43°28’59” N, long. 124°12"10” W)

That airspace extending upward from the
surface within a 4.2-mile radius of the
Southwest Oregon Regional Airport, and
within 1.8 miles each side of the 059° bearing
from the airport, extending from the 4.2-mile
radius to 5.9 miles northeast of the airport,
and within 2.9 miles each side of the 159°
bearing from the airport, extending from the
4.2-mile radius to 6.4 miles south of the
airport, excluding that airspace within a 0.9-
mile radius of Sunnyhill Airport below 1,300
feet MSL. This Class E airspace area is
effective during the specific dates and times
established in advance by a Notice to Air
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Missions. The effective date and time will
thereafter be continuously published in the
Chart Supplement.

Paragraph 6004 Class E Airspace Areas
Designated as an Extension to a Class D or
Class E Surface Area.

* * * * *

ANM OR E4 North Bend, OR [New]

Southwest Oregon Regional Airport, OR
(Lat. 43°25’01” N, long. 124°14’49” W)
That airspace upward from the surface

within 3.6 miles north and 3.5 miles south

of the 092° bearing from the airport,
extending from the Southwest Oregon

Regional Airport Class D 4.2-mile radius to

11.7 miles east of the airport, and within 2.0

miles southeast and 2.1 miles northwest of

the 242° bearing from the airport, extending
from the Class D 4.2-mile radius to 9.4 miles
southwest of the airport.

Paragraph 6005 Class E Airspace Areas
Extending Upward From 700 Feet or More
Above the Surface of the Earth.

* * * * *

ANM OR E5 North Bend, OR [Amended]

Southwest Oregon Regional Airport, OR

(Lat. 43°25’01” N, long. 124°14’49” W)

That airspace extending upward from 700
feet above the surface within a 9-mile radius
of the airport, and within 2.0 miles northwest
and 2.6 miles southeast of the 058° bearing
from the airport, extending from the 9-mile
radius to 10.4 miles northeast of the airport,
and within 3.8 miles north and 3.7 miles
south of the 92° bearing from the airport,
extending from the 9-mile radius to 12.7
miles east of the airport, and within 1.9 miles
each side of the 149° bearing from the airport,
extending from the 9-mile radius to 12.1
miles southeast of the airport, and within 3.0
miles each side of the 199° bearing from the
airport, extending from the 9-mile radius to
15 miles south of the airport, and within 8.1
miles southeast and 3.9 miles northwest of
the 241° bearing from the airport, extending
from the 9-mile radius to 19.2 miles
southwest of the airport, and within 3.3 miles
each side of the 275° bearing from the airport,
extending from the 9-mile radius to 12.1
miles west of the airport.

Issued in Des Moines, Washington, on
February 24, 2022.
B.G. Chew,

Acting Group Manager, Operations Support
Group, Western Service Center.

[FR Doc. 2022—04326 Filed 3—2—22; 8:45 am)]
BILLING CODE 4910-13-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R05-OAR-2020-0504; FRL-9202—-02—
R5]

Air Plan Approval; Wisconsin; Permit
Streamlining Updates

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: The Environmental Protection
Agency (EPA) is finalizing an approval
of revisions to the Wisconsin State
Implementation Plan (SIP). These
changes include defining and removing
terms, creating a more streamlined
process for permit applications and
reports submitted electronically, and
clarifying rules to create a more efficient
permit issuance process. Approving this
revision also makes Wisconsin rules
consistent with Federal rules.

DATES: This final rule is effective on
April 4, 2022.

ADDRESSES: EPA has established a
docket for this action under Docket ID
No. EPA-R05-OAR-2020-0504. All
documents in the docket are listed on
the www.regulations.gov website.
Although listed in the index, some
information is not publicly available,
i.e., Confidential Business Information
(CBI) or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either through
www.regulations.gov or at the
Environmental Protection Agency,
Region 5, Air and Radiation Division, 77
West Jackson Boulevard, Chicago,
Illinois 60604. This facility is open from
8:30 a.m. to 4:30 p.m., Monday through
Friday, excluding Federal holidays and
facility closures due to COVID-19. We
recommend that you telephone Susan
Kraj, Environmental Engineer, at (312)
353-2654 before visiting the Region 5
office.

FOR FURTHER INFORMATION CONTACT:
Susan Kraj, Environmental Engineer,
Air Permits Section, Air Programs
Branch (AR18]), Environmental
Protection Agency, Region 5, 77 West
Jackson Boulevard, Chicago, Illinois
60604, (312)353-2654, kraj.susan@
epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document whenever
“we,” “us,” or “our” is used, we mean
EPA.

I. Background

This final rule addresses the April 6,
2021, SIP revisions submitted by the
Wisconsin Department of Natural
Resources (WDNR). This submittal
includes revisions to the definitions in
Chapter NR 400, to the minor
construction permit program in Chapter
NR 406, and to the operating permit
program in Chapter NR 407.
Specifically, Wisconsin is requesting to
repeal NR 406.03(1¢€)(a), (b), and (j), NR
406.04(1f)(c) and (Note), NR
407.02(6)(a)3.(Note), NR 407.11(1)(e)
and (3)(c), and NR 407.12(1)(b)(Note)
and (e); and to amend and create NR
400.02(130), (136m), (136r), and (162),
NR 406.02(6), NR 406.03(1e), (1m), and
(2)(b), NR 406.04(1)(a)4m., (bm), (i), (m),
(zg), (11), (1k), (1q), (2)(h), (4)(a), (b),
(e)3., (h), (j), and (7), NR 406.17(3)(d),
NR 407.03(1)(intro.), (a), (bm), (1m),
(2)(ba), (f) and (g), NR 407.05(2) and (6),
NR 407.105(3)(b), and NR 407.15(5).

On December 6, 2021, EPA published
a notice of proposed rulemaking
(NPRM) proposing approval of
Wisconsin’s April 6, 2021, submittal (86
FR 68954). The specific details of these
SIP revisions and the rationale for EPA’s
proposed approval are discussed in the
NPRM and will not be restated here.
The NPRM provided a 30-day public
comment period which ended on
January 5, 2022.

No comments were received on the
proposed rule during the public
comment process.

II. What action is EPA taking?

For the reasons set forth in the
proposed rulemaking, EPA is approving
the requested revisions to Wisconsin’s
SIP as submitted on April 6, 2021.
These revisions were included in the
certified Board Order AM—24-12b and
published in the Wisconsin
Administrative Register #777 on
September 28, 2020.

IIL. Incorporation by Reference

In this rule, EPA is finalizing
regulatory text that includes
incorporation by reference. In
accordance with requirements of 1 CFR
51.5, EPA is finalizing the incorporation
by reference of the Wisconsin
Regulations described in the
amendments to 40 CFR part 52 set forth
below. EPA has made, and will continue
to make, these documents generally
available through www.regulations.gov,
and at the EPA Region 5 Office (please
contact the person identified in the FOR
FURTHER INFORMATION CONTACT section of
this preamble for more information).

Also in this document, as described in
the proposed amendments to 40 CFR
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part 52 set forth below, EPA is
proposing to remove provisions of the
EPA-Approved Wisconsin Regulations
from the Wisconsin SIP, which is
incorporated by reference in accordance
with the requirements of 1 CFR part 51.

1IV. Statutory and Executive Order
Reviews

Under the Clean Air Act (Act), the
Administrator is required to approve a
SIP submission that complies with the
provisions of the Act and applicable
Federal regulations. 42 U.S.C. 7410(k);
40 CFR 52.02(a). Thus, in reviewing SIP
submissions, EPA’s role is to approve
state choices, provided that they meet
the criteria of the Act. Accordingly, this
action merely approves state law as
meeting Federal requirements and does
not impose additional requirements
beyond those imposed by state law. For
that reason, this action:

e Is not a significant regulatory action
subject to review by the Office of
Management and Budget under
Executive Orders 12866 (58 FR 51735,
October 4, 1993) and 13563 (76 FR 3821,
January 21, 2011);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ Does not have federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

e Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the Act; and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, the SIP is not approved
to apply on any Indian reservation land

or in any other area where EPA or an
Indian tribe has demonstrated that a
tribe has jurisdiction. In those areas of
Indian country, the rule does not have
tribal implications and will not impose
substantial direct costs on tribal
governments or preempt tribal law as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000).

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a ““major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the Act,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by May 2, 2022. Filing a petition
for reconsideration by the Administrator
of this final rule does not affect the
finality of this action for the purposes of
judicial review nor does it extend the
time within which a petition for judicial
review may be filed, and shall not
postpone the effectiveness of such rule
or action. This action may not be
challenged later in proceedings to
enforce its requirements. (See section

307(b)(2).)
List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Reporting and recordkeeping
requirements.

Dated: February 22, 2022.
Debra Shore,
Regional Administrator, Region 5.

40 CFR part 52 is amended as follows:

PART 52—APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
m 2. Section 52.2570 is amended by:
m a. Revising paragraphs (c)(76)(i)(A)
and adding (c)(76)(i)(B);
m b. Revising (c)(120)(i)(B); and

m c. Adding paragraph (c)(145).
The additions and revisions read as
follows:

§52.2570 Identification of plan.
* * * * *

(C) * % %

(76) * *x %

(i) * % %

(A) NR 407—Wisconsin
Administrative Code, Operating
Permits, Effective date January 1, 1994.
Sections NR 407.11(3)(c) and NR
407.12(1)(b)(Note) were rescinded in
2020 and are removed without
replacement; see paragraph (c)(145) of
this section.

(B) [Reserved].

* * * * *

(120) * % %

(1) * % %

(B) NR 406.04 Direct sources exempt
from construction permit requirements.
NR 406.04(1f) and NR 406.04(1k), as
published in the Wisconsin
Administrative Register, June 30, 2007,
No. 618, effective July 1, 2007. Sections
NR 406.04(11)(c) and (Note) were
rescinded in 2020 and are removed
without replacement; see paragraph
(c)(145) of this section.

* * * * *

(145) On April 6, 2021, WDNR
submitted a request to revise portions of
its Air Pollution Control Definitions,
Minor Construction Permit Program,
and Operating Permit Program. The
changes include defining and removing
terms, creating a more streamlined
process for permit applications and
reports submitted electronically, and
clarifying rules to create a more efficient
permit issuance process. WDNR
submitted revisions to its rules NR 400,
NR 406 and NR 407 of the Wisconsin
Administrative Code.

(i) Incorporation by reference. (A)
Wisconsin Administrative Code, NR 400
Air Pollution Control Definitions. NR
400.02(130); NR 400.02(136m), (1361),
(162), as published in the Wisconsin
Register, September 2020, No. 777,
effective October 1, 2020.

(B) Wisconsin Administrative Code,
NR 406 Construction Permits. NR
406.02(6); NR 406.03(1e), (1m), and
(2)(b); NR 406.04(1)(a)4m., (bm), (i),
(m)), (zg), (1f), (1k), (1q), (2)(h), (4)(a),
(b), (e), (h), (j), and (7); NR 406.17(3)(d),
as published in the Wisconsin Register,
September 2020, No. 777, effective
October 1, 2020.

(C) Wisconsin Administrative Code,
NR 407 Operation Permits. NR
407.03(1)(intro.), (a), (bm), (1m), (2)(ba),
(f) and (g); NR 407.05(2) and (6); NR
407.105(3)(b); and NR 407.15(5), as
published in the Wisconsin Register,
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September 2020, No. 777, effective
October 1, 2020.

(ii) [Reserved].
[FR Doc. 2022—04071 Filed 3—-2-22; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R03-OAR-2021-0606; FRL-9176-02—
R3]

Air Plan Approval; Virginia; Revision to
the Classification and Implementation
of the 2015 Ozone National Ambient
Air Quality Standard for the Northern
Virginia Nonattainment Area

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: The Environmental Protection
Agency (EPA) is approving a state
implementation plan (SIP) revision
submitted by the Commonwealth of
Virginia. This revision consists of an
amendment to an existing regulation
which adds a new section listing the
localities that comprise the Northern
Virginia ozone nonattainment area,
which is classified as marginal for the
2015 8-hour ozone national ambient air
quality standard (NAAQS). EPA is
approving this revision to the Virginia
SIP in accordance with the requirements
of the Clean Air Act (CAA).

DATES: This final rule is effective on
April 4, 2022.

ADDRESSES: EPA has established a
docket for this action under Docket ID
Number EPA-R03-OAR-2021-0606. All
documents in the docket are listed on
the https://www.regulations.gov
website. Although listed in the index,
some information is not publicly
available, e.g., confidential business
information (CBI) or other information
whose disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available through https://
www.regulations.gov, or please contact
the person identified in the FOR FURTHER
INFORMATION CONTACT section for
additional availability information.

FOR FURTHER INFORMATION CONTACT:
Serena Nichols, Planning &
Implementation Branch (3AD30), Air &
Radiation Division, U.S. Environmental
Protection Agency, Region III, 1650
Arch Street, Philadelphia, Pennsylvania
19103. The telephone number is (215)

814-2053. Ms. Nichols can also be
reached via electronic mail at
Nichols.Serena@epa.gov.
SUPPLEMENTARY INFORMATION:

I. Background

On December 15, 2021 (86 FR 71214),
EPA published a notice of proposed
rulemaking (NPRM) for the
Commonwealth of Virginia. In the
NPRM, EPA proposed approval of
Virginia’s amendment to an existing
regulation by adding a new section
listing the localities that comprise the
Northern Virginia ozone nonattainment
area. This revision is needed for the
Commonwealth to implement the 2015
8-hour ozone NAAQS in the Northern
Virginia ozone nonattainment area. The
formal SIP revision was submitted by
the Commonwealth of Virginia through
the Virginia Department of
Environmental Quality (VADEQ) on
August 28, 2020.

II. Summary of SIP Revision and EPA
Analysis

Virginia’s August 28, 2020 SIP
revision consists of an amendment to an
existing regulation which adds a new
section listing the localities that
comprise the Northern Virginia ozone
nonattainment area, which is classified
as marginal for the 2015 ozone NAAQS.
The amendments revise the Virginia
Administrative Code (VAC), specifically
9VAC5-20-204 (Nonattainment areas)
subsection A, which geographically
defines the nonattainment areas by
locality for the criteria pollutants
indicated. The amendments are
necessary for implementation of the
2015 ozone NAAQS. The added
subdivision, 9VAC5-20-204 A 4,
defines the Northern Virginia marginal
ozone nonattainment area for the 2015
8-hour ozone standard as including the
following areas: Arlington County,
Fairfax County, Loudoun County, Prince
William County, Alexandria City,
Fairfax City, Falls Church City,
Manassas City, and Manassas Park City.
A reference is also added to 40 CFR
51.1303(a), which pertains to the
application of classification and
attainment date provisions for areas
designated nonattainment for the 2015
8-hour ozone NAAQS.

Other specific requirements of
VADEQ’s August 28, 2020 submittal and
the rationale for EPA’s proposed action
are explained in the NPRM and will not
be restated here. No public comments
were received on the NPRM.

III. Final Action

EPA is approving, as a SIP revision,
the Commonwealth of Virginia’s August
28, 2020 submittal revising the

subsection listing the localities that
comprise the Northern Virginia ozone
nonattainment area for the 2015 8-hour
ozone NAAQS.

IV. General Information Pertaining to
SIP Submittals From the
Commonwealth of Virginia

In 1995, Virginia adopted legislation
that provides, subject to certain
conditions, for an environmental
assessment (audit) “‘privilege” for
voluntary compliance evaluations
performed by a regulated entity. The
legislation further addresses the relative
burden of proof for parties either
asserting the privilege or seeking
disclosure of documents for which the
privilege is claimed. Virginia’s
legislation also provides, subject to
certain conditions, for a penalty waiver
for violations of environmental laws
when a regulated entity discovers such
violations pursuant to a voluntary
compliance evaluation and voluntarily
discloses such violations to the
Commonwealth and takes prompt and
appropriate measures to remedy the
violations. Virginia’s Voluntary
Environmental Assessment Privilege
Law, Va. Code Sec. 10.1-1198, provides
a privilege that protects from disclosure
documents and information about the
content of those documents that are the
product of a voluntary environmental
assessment. The Privilege Law does not
extend to documents or information
that: (1) Are generated or developed
before the commencement of a
voluntary environmental assessment; (2)
are prepared independently of the
assessment process; (3) demonstrate a
clear, imminent and substantial danger
to the public health or environment; or
(4) are required by law.

On January 12, 1998, the
Commonwealth of Virginia Office of the
Attorney General provided a legal
opinion that states that the Privilege
law, Va. Code Sec. 10.1-1198, precludes
granting a privilege to documents and
information “required by law,”
including documents and information
“required by Federal law to maintain
program delegation, authorization or
approval,” since Virginia must “enforce
Federally authorized environmental
programs in a manner that is no less
stringent than their Federal
counterparts. . . .” The opinion
concludes that “[r]egarding § 10.1-1198,
therefore, documents or other
information needed for civil or criminal
enforcement under one of these
programs could not be privileged
because such documents and
information are essential to pursuing
enforcement in a manner required by
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Federal law to maintain program
delegation, authorization or approval.”
Virginia’s Immunity law, Va. Code

Sec. 10.11199, provides that “[t]o the
extent consistent with requirements
imposed by Federal law,” any person
making a voluntary disclosure of
information to a state agency regarding
a violation of an environmental statute,
regulation, permit, or administrative
order is granted immunity from
administrative or civil penalty. The
Attorney General’s January 12, 1998
opinion states that the quoted language
renders this statute inapplicable to
enforcement of any Federally authorized
programs, since ‘“‘no immunity could be
afforded from administrative, civil, or
criminal penalties because granting
such immunity would not be consistent
with Federal law, which is one of the
criteria for immunity.”

Therefore, EPA has determined that
Virginia’s Privilege and Immunity
statutes will not preclude the
Commonwealth from enforcing its
program consistent with the Federal
requirements. In any event, because
EPA has also determined that a state
audit privilege and immunity law can
affect only state enforcement and cannot
have any impact on Federal
enforcement authorities, EPA may at
any time invoke its authority under the
CAA, including, for example, sections
113, 167, 205, 211, or 213, to enforce the
requirements or prohibitions of the state
plan, independently of any state
enforcement effort. In addition, citizen
enforcement under section 304 of the
CAA is likewise unaffected by this, or
any, state audit privilege or immunity
law.

V. Statutory and Executive Order
Reviews

A. General Requirements

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
CAA and applicable Federal regulations.
42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions,
EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. Accordingly, this action
merely approves state law as meeting
Federal requirements and does not
impose additional requirements beyond
those imposed by state law. For that
reason, this action:

¢ Isnot a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Orders 12866 (58 FR 51735,
October 4, 1993) and 13563 (76 FR 3821,
January 21, 2011);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104—-4);

¢ Does not have federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

e Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

The SIP is not approved to apply on
any Indian reservation land as defined
in 18 U.S.C. 1151 or in any other area
where EPA or an Indian tribe has
demonstrated that a tribe has
jurisdiction. In those areas of Indian
country, the rule does not have tribal
implications and will not impose
substantial direct costs on tribal
governments or preempt tribal law as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000).

B. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in

the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

C. Petitions for Judicial Review

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by May 2, 2022. Filing a petition
for reconsideration by the Administrator
of this final rule does not affect the
finality of this action for the purposes of
judicial review nor does it extend the
time within which a petition for judicial
review may be filed, and shall not
postpone the effectiveness of such rule
or action.

This action, amending the section
listing the localities that comprise the
Northern Virginia ozone nonattainment
area, may not be challenged later in
proceedings to enforce its requirements.
(See section 307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Ozone, Reporting and recordkeeping
requirements, Volatile organic
compounds.

Dated: February 16, 2022.
Diana Esher,
Acting Regional Administrator, Region III.

For the reasons stated in the
preamble, the EPA amends 40 CFR part
52 as follows:

PART 52—APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart VV—Virginia

m 2.In §52.2420, the table in paragraph
(e)(1) is amended by adding an entry for
“Revision to the Classification and
Implementation of the 2015 Ozone
National Ambient Air Quality Standard
for the Northern Virginia Nonattainment
Area” at the end of the table to read as
follows:

§52.2420 Identification of plan.
* * * * *

(e) * x %

(1) * *x %
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Applicable State
Name of non-regulatory SIP revision geographic submittal EPA approval date Additional explanation
area date

Revision to the Classification and Imple-
mentation of the 2015 Ozone National
Ambient Air Quality Standard for the
Northern Virginia Nonattainment Area.

Northern Virginia
Ozone Nonattain-
ment Area.

tation].

8/28/20 3/3/22, [insert Fed-
eral Register ci-

This revision consists of an amendment
to an existing regulation which adds a
new section listing the localities that
comprise the Northern Virginia ozone
nonattainment area.

* * * * *

[FR Doc. 2022—04362 Filed 3—2—22; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 55

[EPA-R02-OAR-2021-0747; FRL-9241-02—
R2]

Outer Continental Shelf Air
Regulations Update To Include New
Jersey State Requirements

AGENCY: Environmental Protection
Agency.
ACTION: Final rule.

SUMMARY: The Environmental Protection
Agency (EPA) is finalizing an update of
a portion of the Outer Continental Shelf
(OCS) Air Regulations proposed in the
Federal Register on November 23, 2021.
Requirements applying to OCS sources
located within 25 miles of states’
seaward boundaries must be updated
periodically to remain consistent with
the requirements of the corresponding
onshore area (COA), as mandated by
section 328(a)(1) of the Clean Air Act
(CAA). The portion of the OCS air
regulations that is being updated
pertains to the requirements for OCS
sources for which the State of New
Jersey is the COA. The intended effect
of approving the OCS requirements for
the State of New Jersey is to regulate
emissions from OCS sources in
accordance with the requirements
onshore. The requirements discussed
below will be incorporated by reference
into the Code of Federal Regulations
and are listed in the appendix to the
OCS air regulations.

DATES: This final rule is effective on
April 4, 2022.

ADDRESSES: The EPA has established a
docket for this action under Docket ID
Number EPA-R02-OAR-2021-0747. All
documents in the docket are listed on
the http://www.regulations.gov website.
FOR FURTHER INFORMATION CONTACT:
Viorica Petriman, Air Programs Branch,
Permitting Section, U.S. Environmental

Protection Agency, Region 2, 290
Broadway, New York, New York 10007,
(212) 637—4021, petriman.viorica@
epa.gov.

SUPPLEMENTARY INFORMATION: The
SUPPLEMENTARY INFORMATION section is
arranged as follows:

Table of Contents

I. What is the background for this action?

II. What comments were received in response
to the EPA’s proposed action?

III. What action is the EPA taking?

IV. Incorporation by Reference

V. Statutory and Executive Order Reviews

I. What is the background for this
action?

On November 23, 2021, EPA proposed
to incorporate requirements into the
OCS Air Regulations at 40 CFR part 551
pertaining to the State of New Jersey.
See 86 FR 66505. Section 328(a) of the
CAA requires that for such OCS sources
located within 25 miles of a State’s
seaward boundary, the requirements
shall be the same as would be
applicable if the sources were located in
the corresponding onshore area (COA).
Because the OCS requirements are based
on onshore requirements, and onshore
requirements may change, CAA section
328(a)(1) requires that the EPA update
the OCS requirements as necessary to
maintain consistency with onshore
requirements.

To comply with this statutory
mandate, the EPA must incorporate by
reference into part 55 all relevant state
rules in effect for onshore sources, so
they can be applied to OCS sources
located offshore. This limits EPA’s
flexibility in deciding which
requirements will be incorporated into
40 CFR part 55 and prevents EPA from
making substantive changes to the
requirements it incorporates. As a
result, EPA may be incorporating rules
into 40 CFR part 55 that do not conform
to all of EPA’s state implementation

1EPA promulgated 40 CFR part 55 on September
4, 1992. The reader may refer to the proposed
rulemaking to promulgate part 55 from December 5,
1991 (56 FR 63774) and the preamble to the final
rule promulgated September 4, 1992 (57 FR 40792)
for further background and information on the OCS
regulations.

plan (SIP) guidance or certain
requirements of the CAA. Inclusion in
the OCS rules does not imply that a rule
meets the requirements of the CAA for
SIP approval, nor does it imply that the
rule will be approved by EPA for
inclusion in the SIP.

40 CFR 55.12 specifies certain times
at which part 55’s incorporation by
reference of a state’s rules must be
updated. One time such a “consistency
update” must occur is when any OCS
source applicant submits a Notice of
Intent (NOI) under 40 CFR 55.4 for a
new or a modified OCS source. 40 CFR
55.4(a) requires that any OCS source
applicant must submit to EPA a NOI
before performing any physical change
or change in method of operation that
results in an increase in emissions. EPA
must conduct any necessary consistency
update when it receives a NOI, and
prior to receiving any application for a
preconstruction permit from the OCS
source applicant. 40 CFR 55.6(b)(2) and
55.12(f).

On September 14, 2021, the EPA
received a NOI from Ocean Wind, LLC
to submit an OCS air permit application
for the construction and operation of a
new OCS source (a wind energy project)
about 15 miles offshore New Jersey.

The EPA reviewed the New Jersey
Department of Environmental Protection
(“NJDEP”) air rules currently in effect,
to ensure that they are rationally related
to the attainment or maintenance of
Federal and State Ambient Air Quality
Standards (AAQS) or part C of title I of
the CAA, that they are not designed
expressly to prevent exploration and
development of the OCS, and that they
are applicable to OCS sources. See 40
CFR 55.1. The EPA has also evaluated
the rules to ensure they are not arbitrary
and capricious. See 40 CFR 55.12(e).
The EPA has excluded New Jersey’s
administrative or procedural rules,? and

2Each COA, which has been delegated the
authority to implement and enforce part 55, will
use its administrative and procedural rules as
onshore. However, in those instances where EPA
has not delegated authority to implement and
enforce part 55, as in New Jersey, EPA will use its
own administrative and procedural requirements to
Continued
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requirements that regulate toxics which
are not related to the attainment and
maintenance of Federal and State
AAQS.

II. What comments were received in
response to the EPA’s proposed action?

The EPA did not receive any
comments on the November 23, 2021,
proposal to update a portion of the OCS
Air Regulations to incorporate
requirements into 40 CFR part 55
pertaining to the State of New Jersey.

III. What action is the EPA taking?

The EPA is taking final action to
update the “New Jersey” section of
Appendix A to 40 CFR part 55 to
incorporate by reference relevant New
Jersey air pollution control rules that are
currently in effect. EPA is approving
this action under section 328(a) of the
Act, 42 U.S.C. 7627(a). Section 328(a) of
the Act requires that EPA establish
requirements to control air pollution
from OCS sources located within 25
miles of States’ seaward boundaries that
are the same as onshore requirements.
To comply with this statutory mandate,
the EPA must incorporate applicable
onshore rules into 40 CFR part 55 as
they exist onshore.

IV. Incorporation by Reference

In this rule, the EPA is finalizing
regulatory text that includes
incorporation by reference. In
accordance with the requirements of 1
CFR 51.5, the EPA is finalizing the
incorporation by reference of the NJDEP
air rules that are applicable to OCS
sources and currently in effect, and
which are described in the amendments
to 40 CFR part 55 set forth below. The
EPA has made, and will continue to
make, these documents available
through www.regulations.gov and at the
EPA Region 2 Office (please contact the
person identified in the FOR FURTHER
INFORMATION CONTACT section of this
preamble for more information).

V. Statutory and Executive Order
Reviews

Under the Clean Air Act, the
Administrator is required to establish
requirements to control air pollution
from OCS sources located within 25
miles of states’ seaward boundaries that
are the same as onshore air control
requirements. To comply with this
statutory mandate, the EPA must
incorporate applicable onshore rules
into part 55 as they exist onshore. 42
U.S.C. 7627(a)(1); 40 CFR 55.12. Thus,
in promulgating OCS consistency

implement the substantive requirements. See 40
CFR 55.14(c)(4).

updates, the EPA’s role is to maintain
consistency between OCS regulations
and the regulations of onshore areas,
provided that they meet the criteria of
the Clean Air Act. Accordingly, this
action simply updates the existing OCS
requirements to make them consistent
with requirements onshore, without the
exercise of any policy discretion by the
EPA.

a. Executive Order 12866, Regulatory
Planning and Review

This action is not a “significant
regulatory action” under the terms of
Executive Orders (E.O.) 12866 (58 FR
51735, October 4, 1993) and 13563 (76
FR 3821, January 21, 2011) and is
therefore not subject to review under the
E.O.

b. Paperwork Reduction Act (PRA)

This action does not impose any new
information collection burden under
PRA because this action only updates
the state rules that are incorporated by
reference into 40 CFR part 55, Appendix
A. OMB has previously approved the
information collection activities
contained in the existing regulations at
40 CFR part 55 and, by extension, this
update to part 55, and has assigned
OMB control number 2060-0249. This
action does not impose a new
information burden under PRA because
this action only updates the state rules
that are incorporated by reference into
40 CFR part 55, Appendix A.

c. Regulatory Flexibility Act (RFA)

I certify that this action will not have
a significant impact on a substantial
number of small entities under the RFA.
This proposed rule does not impose any
requirements or create impacts on small
entities. This proposed consistency
update under CAA section 328 will not
create any new requirements but simply
proposes to update the State
requirements incorporated by reference
into 40 CFR part 55 to match the current
State requirements.

d. Unfunded Mandates Reform Act
(UMRA)

This action does not contain any
unfunded mandate or significantly or
uniquely affect small governments as
described in UMRA, 2 U.S.C. 1531—
1538. The action imposes no
enforceable duty on any state, local or
tribal governments.

e. Executive Order 13132, Federalism

This action does not have federalism
implications. It will not have substantial
direct effects on the states, on the
relationship between the national
government and the states, or on the

distribution of power and
responsibilities among the various
levels of government.

f. Executive Order 13175, Coordination
With Indian Tribal Governments

This action does not have tribal
implications, as specified in Executive
Order 13175 (65 FR 67249, November 9,
2000), because it does not have a
substantial direct effect on one or more
Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes,
nor does it impose substantial direct
costs on tribal governments, nor
preempt tribal law. It merely updated
the State law incorporated by reference
into 40 CFR part 55 to match current
State requirements.

g. Executive Order 13045, Protection of
Children From Environmental Health
Risks and Safety Risks

EPA interprets Executive Order 13045
as applying only to those regulatory
actions that concern health or safety
risks that the EPA has reason to believe
may disproportionately affect children,
per the definition of “covered regulatory
action” in section 2—202 of the
Executive Order. This action is not
subject to Executive Order 13045
because it is not an economically
significant regulatory action based on
health or safety risks subject to
Executive Order 13045 and simply
proposes to update the State
requirements incorporated by reference
into 40 CFR part 55 to match the current
State requirements.

h. Executive Order 13211, Actions That
Significantly Affect Energy Supply,
Distribution, or Use

This proposed rule is not subject to
Executive Order 13211 because it is not
a significant regulatory action under
Executive Order 12866.

i. National Technology Transfer and
Advancement Act

This rulemaking is not subject to
requirements of Section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) because application of those
requirements would be inconsistent
with the Clean Air Act.

j. Executive Order 12898: Federal
Actions To Address Environmental
Justice in Minority Populations and
Low-Income Population

The EPA believes that this action is

not subject to Executive Order 12898 (59
FR 7629, February 16, 1994) because it
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does not provide the EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health, or environmental effects, using
practicable and legally permissible
methods.

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by May 2, 2022.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this action for
the purposes of judicial review nor does
it extend the time within which a
petition for judicial review may be filed
and shall not postpone the effectiveness
of such rule or action. This action may
not be challenged later in proceedings to
enforce its requirements. See CAA
section 307(b)(2).

List of Subjects in 40 CFR Part 55

Environmental protection,
Administrative practice and procedures,
Air pollution control, Hydrocarbons,
Incorporation by reference,
Intergovernmental relations, Nitrogen
dioxide, Nitrogen oxides, Outer
Continental Shelf, Ozone, Particulate
matter, Permits, Reporting and
recordkeeping requirements, Sulfur
oxides.

Dated: February 23, 2022.
Lisa Garcia,
Regional Administrator, Region 2.

For the reasons set out in the
preamble, title 40 of the Code of Federal
Regulations, part 55, is amended as
follows.

PART 55—OUTER CONTINENTAL
SHELF AIR REGULATIONS

m 1. The authority citation for part 55
continues to read as follows:

Authority: Section 328 of the Clean Air Act
(42 U.S.C. 7401, et seq.) as amended by
Public Law 101-549.

m 2. Section 55.14 is amended by
revising the paragraph (e)(15)(i)(A) to
read as follows:

§55.14 Requirements that apply to OCS
sources located within 25 miles of states’
seaward boundaries, by state.

* * * * *

(e] * * *

(15] EEE

(i) * % %

(A) State of New Jersey Requirements
Applicable to OCS Sources, October 6,
2021.

* * * * *

m 3. Appendix A to 40 CFR part 55 is
amended by revising the entry for “New
Jersey” to read as follows:

Appendix A to 40 CFR Part 55—Listing
of State and Local Requirements
Incorporated by Reference Into 40 CFR
Part 55, by State

* * * * *

New Jersey

(a) State requirements.

(1) The following State of New Jersey
requirements are applicable to OCS Sources,
as of October 6, 2021. New Jersey State
Department of Environmental Protection—
New Jersey Administrative Code. The
following sections of Title 7:

Chapter 27 Subchapter 2—Control and
Prohibition of Open Burning (Effective 6/20/
1994)

N.J.A.C. 7:27-2.1. Definitions

N.J.A.C. 7:27-2.2. Open burning for salvage
operations

N.J.A.C. 7:27-2.3. Open burning of refuse

N.J.A.C. 7:27-2.4. General provisions

N.J.A.C. 7:27-2.6. Prescribed burning

N.J.A.C. 7:27-2.7. Emergencies

N.J.A.C. 7:27-2.8. Dangerous material

N.J.A.C. 7:27-2.12. Special permit

N.J.A.C. 7:27-2.13. Fees

Chapter 27 Subchapter 3—Control and
Prohibition of Smoke From Combustion of
Fuel (Effective 2/4/2002)

N.J.A.C. 7:27-3.1. Definitions

N.J.A.C. 7:27-3.2. Smoke emissions from
stationary indirect heat exchangers

N.J.A.C. 7:27-3.3. Smoke emissions from
marine installations

N.J.A.C. 7:27-3.4. Smoke emissions from the
combustion of fuel in mobile sources

N.J.A.C. 7:27-3.5. Smoke emissions from
stationary internal combustion engines
and stationary turbine engines

N.J.A.C. 7:27-3.6. Stack test

N.J.A.C. 7:27-3.7. Exceptions

Chapter 27 Subchapter 4—Control and

Prohibition of Particles From Combustion of

Fuel (Effective 4/20/2009)

N.J.A.C. 7:27—4.1. Definitions

N.J.A.C. 7:27—4.2. Standards for the emission
of particles

N.J.A.C. 7:27-4.3. Performance test principle

N.J.A.C. 7:27—4.4. Emissions tests
N.J.A.C. 7:27—4.6. Exceptions

Chapter 27 Subchapter 5—Prohibition of Air
Pollution (Effective 10/12/1977)

N.J.A.C. 7:27-5.1. Definitions
N.J.A.C. 7:27-5.2. General provisions

Chapter 27 Subchapter 6—Control and
Prohibition of Particles From Manufacturing
Processes (Effective 6/12/1998)

N.J.A.C. 7:27-6.1. Definitions

N.J.A.C. 7:27-6.2. Standards for the emission
of particles

N.J.A.C. 7:27-6.3. Performance test principles

N.J.A.C. 7:27-6.4. Emissions tests

N.J.A.C. 7:27-6.5. Variances

N.J.A.C. 7:27-6.7. Exceptions

Chapter 27 Subchapter 7—Sulfur (Effective
11/6/2017)

N.J.A.C. 7:27-7.1. Definitions
N.J.A.C. 7:27-7.2. Control and prohibition of
air pollution from sulfur compounds

Chapter 27 Subchapter 8—Permits and
Certificates for Minor Facilities (and Major
Facilities Without an Operating Permit)
(Effective 4/6/2020)

N.J.A.C. 7:27-8.1. Definitions

N.J.A.C. 7:27-8.2. Applicability

N.J.A.C. 7:27-8.3. General provisions

N.J.A.C. 7:27-8.4. How to apply, register,
submit a notice, or renew

N.J.A.C. 7:27-8.5. Air quality impact analysis

N.J.A.C. 7:27-8.6. Service fees

N.J.A.C. 7:27-8.7. Operating certificates

N.J.A.C. 7:27-8.8. General permits

N.J.A.C. 7:27-8.9. Environmental
improvement pilot tests

N.J.A.C. 7:27-8.11. Standards for issuing a
permit

N.J.A.C. 7:27-8.12.

N.J.A.C. 7:27-8.13.

N.J.A.C. 7:27-8.14.

N.J.A.C. 7:27-8.15.

N.J.A.C. 7:27-8.16. Revocation

N.J.A.C. 7:27-8.17. Changes to existing
permits and certificates

N.J.A.C. 7:27-8.18. Permit revisions

N.J.A.C. 7:27-8.19. Compliance plan changes

N.J.A.C. 7:27-8.20. Seven-day notice changes

N.J.A.C. 7:27-8.21. Amendments

N.J.A.C. 7:27-8.23. Reconstruction

N.J.A.C. 7:27-8.24. Special provisions for
construction but not operation

N.J.A.C. 7:27-8.25. Special provisions for
pollution control equipment or pollution
prevention process modifications

N.J.A.C. 7:27-8.27. Special facility-wide
permit provisions

Appendix 1

Chapter 27 Subchapter 9—Sulfur in Fuels
(Effective 9/20/2010)

N.J.A.C. 7:27-9.1. Definitions

N.J.A.C. 7:27-9.2. Sulfur content standards

N.J.A.C. 7:27-9.3. Exemptions

N.J.A.C. 7:27-9.4. Waiver of air quality
modeling

Chapter 27 Subchapter 10—Sulfur in Solid
Fuels (Effective 9/6/2011)

N.J.A.C. 7:27-10.1. Definitions

N.J.A.C. 7:27-10.2. Sulfur contents standards

N.J.A.C. 7:27-10.3. Expansion,
reconstruction, or construction of solid
fuel burning units

State of the art
Conditions of approval
Denials

Reporting requirements
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N.J.A.C. 7:27-10.4. Exemptions
N.J.A.C. 7:27-10.5. SO, emission rate
determinations

Chapter 27 Subchapter 11—Incinerators
(Effective 5/4/1998)

N.J.A.C. 7:27-11.1. Definitions

N.J.A.C. 7:27-11.2. Construction standards

N.J.A.C. 7:27-11.3. Emission standards

N.J.A.C. 7:27—-11.4. Permit to construct;
certificate to operate

N.J.A.C. 7:27-11.5. Operation

N.J.A.C. 7:27-11.6. Exceptions

Chapter 27 Subchapter 12—Prevention and
Control of Air Pollution Emergencies
(Effective 5/20/1974)

N.J.A.C. 7:27-12.1. Definitions

N.J.A.C. 7:27-12.2. Emergency criteria

N.J.A.C. 7:27-12.3. Criteria for emergency
termination

N.J.A.C. 7:27-12.4. Standby plans

N.J.A.C. 7:27-12.5. Standby orders

Table I Emission Reduction Objectives

Table II Emission Reduction Objectives

Table III Emission Reduction Objectives

Chapter 27 Subchapter 16—Control and
Prohibition of Air Pollution by Volatile
Organic Compounds (Effective 1/16/2018)

N.J.A.C. 7:27-16.1. Definitions

N.J.A.C. 7:27-16.1A. Purpose, scope,
applicability, and severability

N.J.A.C. 7:27-16.2. VOC stationary storage
tanks

N.J.A.C. 7:27-16.3. Gasoline transfer
operations

N.J.A.C. 7:27-16.4. VOC transfer operations,
other than gasoline

N.J.A.C. 7:27-16.5. Marine tank vessel
loading and ballasting operations

N.J.A.C. 7:27-16.6. Open top tanks and
solvent cleaning operations

N.J.A.C. 7:27-16.7. Surface coating and
graphic arts operations

N.J.A.C. 7:27-16.8. Boilers

N.J.A.C. 7:27-16.9. Stationary combustion
turbines

N.J.A.C. 7:27-16.10. Stationary reciprocating
engines

N.J.A.C. 7:27-16.12. Surface coating
operations at mobile equipment repair
and refinishing facilities

N.J.A.C. 7:27-16.13. Flares

N.J.A.C. 7:27-16.16. Other source operations

N.J.A.C. 7:27-16.17. Alternative and facility-
specific VOC control requirements

N.J.A.C. 7:27-16.18. Leak detection and
repair

N.J.A.C. 7:27-16.19. Application of cutback
and emulsified asphalts

N.J.A.C. 7:27-16.21. Natural gas pipelines

N.J.A.C. 7:27-16.22. Emission information,
record keeping and testing

N.J.A.C. 7:27-16.23. Procedures for
demonstrating compliance

N.J.A.C. 7:27-16.27. Exceptions

Appendix I

Appendix II

Chapter 27 Subchapter 18—Control and
Prohibition of Air Pollution From New or
Altered Sources Affecting Ambient Air
Quality (Emission Offset Rules) (Effective 11/
6/2017)

N.J.A.C. 7:27-18.1. Definitions

N.J.A.C. 7:27-18.2. Facilities subject to this
subchapter

N.J.A.C. 7:27-18.3. Standards for issuance of
permits

N.J.A.C. 7:27-18.4. Air quality impact
analysis

N.J.A.C. 7:27-18.5. Standards for use of
emission reductions as emission offsets

N.J.A.C. 7:27-18.6. Emission offset
postponement

N.J.A.C. 7:27-18.7. Determination of a net
emission increase or a significant net
emission increase

N.J.A.C. 7:27-18.8. Banking of emission
reductions

N.J.A.C. 7:27-18.9. Secondary emissions

N.J.A.C. 7:27-18.10. Exemptions

N.J.A.C. 7:27-18.12. Civil or criminal
penalties for failure to comply

Chapter 27 Subchapter 19—Control and
Prohibition of Air Pollution From Oxides of
Nitrogen (Effective 1/16/2018)

N.J.A.C. 7:27-19.1. Definitions

N.J.A.C. 7:27-19.2. Purpose, scope and
applicability

N.J.A.C. 7:27-19.3. General provisions

N.J.A.C. 7:27-19.4. Boilers serving electric
generating units

N.J.A.C. 7:27-19.5. Stationary combustion
turbines

N.J.A.C. 7:27-19.6. Emissions averaging

N.J.A.C. 7:27-19.7. Industrial/commercial/
institutional boilers and other indirect
heat exchangers

N.J.A.C. 7:27-19.8. Stationary reciprocating
engines

N.J.A.C. 7:27-19.11. Emergency generators—
recordkeeping

N.J.A.C. 7:27-19.13. Alternative and facility-
specific NOx emission limits

N.J.A.C. 7:27-19.14. Procedures for obtaining
approvals under this subchapter

N.J.A.C. 7:27-19.15. Procedures and
deadlines for demonstrating compliance

N.J.A.C. 7:27-19.16. Adjusting combustion
processes

N.J.A.C. 7:27-19.17.

N.J.A.C. 7:27-19.18.
monitoring

N.J.A.C. 7:27-19.19.
recording

N.J.A.C. 7:27-19.20.

N.J.A.C. 7:27-19.21.
repowering

N.J.A.C. 7:27-19.23. Phased compliance—use
of innovative control technology

N.J.A.C. 7:27-19.25. Exemption for
emergency use of fuel oil

N.J.A.C. 7:27-19.26. Penalties

Chapter 27 Subchapter 20—Used Oil
Combustion (Effective 9/6/2011)

N.J.A.C. 7:27-20.1. Definitions

N.J.A.C. 7:27-20.2. General provisions

N.J.A.C. 7:27-20.3. Burning of on-
specification used oil in space heaters
covered by a registration

N.J.A.C. 7:27-20.4. Burning of on-
specification used oil in space heaters
covered by a permit

N.J.A.C. 7:27-20.5. Demonstration that used
oil is on-specification

N.J.A.C. 7:27-20.6. Burning of on-
specification oil in other combustion
units

Source emissions testing
Continuous emissions

Recordkeeping and

Fuel switching
Phased compliance—

N.J.A.C. 7:27-20.7. Burning of off-
specification used oil

N.J.A.C. 7:27-20.8. Ash standard

N.J.A.C. 7:27-20.9. Exception

Chapter 27 Subchapter 21—Emission
Statements (Effective 1/16/2018)

N.J.A.C. 7:27-21.1. Definitions

N.J.A.C. 7:27-21.2. Applicability

N.J.A.C. 7:27-21.3. General provisions

N.J.A.C. 7:27-21.4. Procedures for submitting
an emission statement

N.J.A.C. 7:27-21.5. Required contents of an
emission statement

N.J.A.C. 7:27-21.6. Methods to be used for
quantifying actual emissions

N.J.A.C. 7:27-21.7. Recordkeeping
requirements

N.J.A.C. 7:27-21.8. Certification of
information

N.J.A.C. 7:27-21.9. Request for extensions

N.J.A.C. 7:27-21.10. Determination of non-
applicability

N.J.A.C. 7:27-21.11. Severability

Appendix 1

Chapter 27 Subchapter 22—Operating
Permits (Effective 11/2/2020)

N.J.A.C. 7:27-22.1. Definitions

N.J.A.C. 7:27-22.2. Applicability

N.J.A.C. 7:27-22.3. General provisions

N.J.A.C. 7:27-22.4. General application
procedures

N.J.A.C. 7:27-22.5. Application procedures
for initial operating permits

N.J.A.C. 7:27-22.6. Operating permit
application contents

N.J.A.C. 7:27-22.7. Application shield

N.J.A.C. 7:27-22.8. Air quality simulation
modeling and risk assessment

N.J.A.C. 7:27-22.9. Compliance plans

N.J.A.C. 7:27-22.10. Completeness reviews

N.J.A.C. 7:27-22.11. Public comment

N.J.A.C. 7:27-22.12. EPA comment

N.J.A.C. 7:27-22.13. Final action on an
application

N.J.A.C. 7:27-22.14. General operating
permits

N.J.A.C. 7:27-22.15. Temporary facility
operating permits

N.J.A.C. 7:27-22.16. Operating permit
contents

N.J.A.C. 7:27-22.17. Permit shield

N.J.A.C. 7:27-22.18. Source emissions testing
and monitoring

N.J.A.C. 7:27-22.19. Recordkeeping,
reporting and compliance certification

N.J.A.C. 7:27-22.20. Administrative
amendments

N.J.A.C. 7:27-22.21. Changes to insignificant
source operations

N.J.A.C. 7:27-22.22. Seven-day-notice
changes

N.J.A.C. 7:27-22.23. Minor modifications

N.J.A.C. 7:27-22.24. Significant
modifications

N.J.A.C. 7:27-22.24A. Reconstruction

N.J.A.C. 7:27-22.25. Department initiated
operating permit modifications

N.J.A.C. 7:27-22.26. MACT and GACT
standards

N.J.A.C. 7:27-22.27. Operating scenarios

N.J.A.C. 7:27-22.28A. Emissions trading

N.J.A.C. 7:27-22.28B. Facility-specific
emissions averaging programs

N.J.A.C. 7:27-22.29. Facilities subject to acid
deposition control
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N.J.A.C. 7:27-22.30. Renewals

N.J.LA.C. 7:27-22.31. Fees

N.J.A.C. 7:27-22.32. Hearings and appeals

N.J.A.C. 7:27-22.33. Preconstruction review

N.J.A.C. 7:27-22.34. Early reduction of HAP
emissions

N.J.A.C. 7:27-22.35. Advances in the art of
air pollution

Appendix

Table A

Chapter 27B Subchapter 1—Sampling and
Analytical Procedures for Determining
Emissions of Particles From Manufacturing
Processes and From Combustion of Fuels
(Effective 6/21/1976)

N.J.A.C. 7:27B-1.1. Definitions

N.J.A.C. 7:27B—1.2. Acceptable test methods

N.J.A.C. 7:27B-1.3. Operating conditions
during the test

N.J.A.C. 7:27B-1.4. Sampling facilities to be
provided by the person responsible for
emissions

N.J.A.C. 7:27B-1.5. Sampling train

N.J.A.C. 7:27B-1.6. Performance test
principle

N.J.A.C. 7:27B-1.7. General testing
requirements

N.J.A.C. 7:27B-1.8. Required test data

N.J.A.C. 7:27B-1.9. Preparation for sampling

N.J.A.C. 7:27B-1.10. Sampling

N.J.A.C. 7:27B—1.11. Sample recovery

N.J.A.C. 7:27B-1.12. Analysis

N.J.A.C. 7:27B-1.13. Calculations

N.J.A.C. 7:27B—1.14. Validation of test

Chapter 27B Subchapter 2—Procedures for
Visual Determination of the Opacity
(Percent) and Shade or Appearance
(Ringelmann Number) of Emissions From
Sources (Effective 6/21/1976)

N.J.A.C. 7:27B-2.1. Definitions

N.J.A.C. 7:27B-2.2. Acceptable observation
methods

N.J.A.C. 7:27B-2.3. Observation principle

N.J.A.C. 7:27B-2.4. General observation
requirements

N.J.A.C. 7:27B-2.5. Required observation
data

N.J.A.C. 7:27B-2.6. Certification

References

Appendix

Chapter 27B Subchapter 3—Air Test Method
3: Sampling and Analytical Procedures for
the Determination of Volatile Organic
Compounds From Source Operations
(Effective 12/1/2008)

N.J.A.C. 7:27B-3.1. Definitions

N.J.A.C. 7:27B-3.2. Sampling and analytical
protocol: Acceptable test methods

N.J.A.C. 7:27B-3.3. Operating conditions
during the test

N.J.A.C. 7:27B-3.4. Sampling facilities

N.J.A.C. 7:27B-3.5. Source operations and
applicable test methods

N.J.A.C. 7:27B-3.6. Procedures for the
determinations of vapor pressures of a
single known VOC or mixtures of known
and/or unknown VOC

N.J.A.C. 7:27B-3.7. Procedures for the direct
measurement of volatile organic
compounds using a flame ionization
detector (FID), a photoionization detector
(PID) or a non-dispersive infrared
analyzer (NDIR)

N.J.A.C. 7:27B-3.8. Procedures for the direct
measurement of volatile organic
compounds using a gas chromatograph
(GC) with a flame ionization detector
(FID) or other suitable detector

N.J.A.C. 7:27B-3.9. Procedures for the
sampling and remote analysis of known
volatile organic compounds using a gas
chromatograph (GC) with a flame
ionization detector (FID) or other
suitable detector

N.J.A.C. 7:27B-3.10. Procedures for the
determination of volatile organic
compounds in surface coating
formulations

N.J.A.C. 7:27B-3.11. Procedures for the
determination of volatile organic
compounds emitted from transfer
operations using a flame ionization
detector (FID) or non-dispersive infrared
analyzer (NDIR)

N.J.A.C. 7:27B-3.12. Procedures for the
determination of volatile organic
compounds in cutback and emulsified
asphalts

N.J.A.C. 7:27B-3.13. Procedures for the
determination of leak tightness of
gasoline delivery vessels

N.J.A.C. 7:27B-3.14. Procedures for the direct
detection of fugitive volatile organic
compound leaks

N.J.A.C. 7:27B-3.15. Procedures for the direct
detection of fugitive volatile organic
compound leaks from gasoline tank
trucks and vapor collection systems
using a combustible gas detector

N.J.A.C. 7:27B-3.18. Test methods and
sources incorporated by reference.

* * * * *

[FR Doc. 2022-04271 Filed 3—-2—22; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[EPA-HQ-OPP-2021-0292; FRL-9420-01-
OCSPP]

Polyammonium Bisulfate; Exemption
From the Requirement of a Tolerance

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation establishes an
exemption from the requirement of a
tolerance for residues of Polyammonium
bisulfate (PABS) (CAS Reg. No. 10043—
02—4), herein referred to as PABS, when
used as an inert ingredient (carrier,
adjuvant, buffer and stabilizer) in/on
growing crops and raw agricultural
commodities pre- and post-harvest,
limited to 40% in pesticide non-
residential formulations and 5% in
pesticide formulations for residential
use. An exemption is also established
for its use in antimicrobial formulations
applied to food-contact surfaces in
public eating places, dairy-processing

equipment, food-processing equipment
and utensils, limited to 250 parts per
million (ppm). Spring Regulatory
Sciences on behalf of Earth Science
Laboratories, Inc., submitted a petition
to EPA under the Federal Food, Drug,
and Cosmetic Act (FFDCA), requesting
the establishment of exemptions from
the requirement of a tolerance. This
regulation eliminates the need to
establish a maximum permissible level
for residues of PABS.

DATES: This regulation is effective
March 3, 2022. Objections and requests
for hearings must be received on or
before May 2, 2022, and must be filed
in accordance with the instructions
provided in 40 CFR part 178 (see also
Unit I.C. of the SUPPLEMENTARY
INFORMATION).

ADDRESSES: The docket for this action,
identified by docket identification (ID)
number EPA-HQ-OPP-2021-0292, is
available at https://www.regulations.gov
or at the Office of Pesticide Programs
Regulatory Public Docket (OPP Docket)
in the Environmental Protection Agency
Docket Center (EPA/DC), West William
Jefferson Clinton Bldg., Rm. 3334, 1301
Constitution Ave. NW, Washington, DC
20460-0001. The Public Reading Room
is open from 8:30 a.m. to 4:30 p.m.,
Monday through Friday, excluding legal
holidays. The telephone number for the
Public Reading Room is (202) 566—1744,
and the telephone number for the OPP
Docket is (703) 305-5805.

Due to the public health concerns
related to COVID-19, the EPA Docket
Center (EPA/DC) and Reading Room is
open to visitors by appointment only.
For the latest status information on
EPA/DC services and access, visit
https://www.epa.gov/dockets.

FOR FURTHER INFORMATION CONTACT:
Marietta Echevarria, Registration
Division (7505P), Office of Pesticide
Programs, Environmental Protection
Agency, 1200 Pennsylvania Ave. NW,
Washington, DC 20460—-0001; main
telephone number: (703) 305-7090;
email address: RDFRNotices@epa.gov.

SUPPLEMENTARY INFORMATION:
I. General Information

A. Does this action apply to me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, or
pesticide manufacturer. The following
list of North American Industrial
Classification System (NAICS) codes is
not intended to be exhaustive, but rather
provides a guide to help readers
determine whether this document
applies to them. Potentially affected
entities may include:
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e Crop production (NAICS code 111).

¢ Animal production (NAICS code
112).

¢ Food manufacturing (NAICS code
311).

¢ Pesticide manufacturing (NAICS
code 32532).

B. How can I get electronic access to
other related information?

You may access a frequently updated
electronic version of 40 CFR part 180
through the Office of the Federal
Register’s e-CFR site at https://
www.ecfr.gov/current/title-40.

C. How can I file an objection or hearing
request?

Under FFDCA section 408(g), 21
U.S.C. 3464, any person may file an
objection to any aspect of this regulation
and may also request a hearing on those
objections. You must file your objection
or request a hearing on this regulation
in accordance with the instructions
provided in 40 CFR part 178. To ensure
proper receipt by EPA, you must
identify docket ID number EPA-HQ-
OPP-2021-0292 in the subject line on
the first page of your submission. All
objections and requests for a hearing
must be in writing, and must be
received by the Hearing Clerk on or
before May 2, 2022. Addresses for mail
and hand delivery of objections and
hearing requests are provided in 40 CFR
178.25(b).

In addition to filing an objection or
hearing request with the Hearing Clerk
as described in 40 CFR part 178, please
submit a copy of the filing (excluding
any Confidential Business Information
(CBD)) for inclusion in the public docket.
Information not marked confidential
pursuant to 40 CFR part 2 may be
disclosed publicly by EPA without prior
notice. Submit the non-CBI copy of your
objection or hearing request, identified
by docket ID number EPA-HQ-OPP-
2021-0292, by one of the following
methods:

e Federal eRulemaking Portal:
https://www.regulations.gov. Follow the
online instructions for submitting
comments. Do not submit electronically
any information you consider to be CBI
or other information whose disclosure is
restricted by statute.

e Mail: OPP Docket, Environmental
Protection Agency Docket Center (EPA/
DC), (28221T), 1200 Pennsylvania Ave.
NW, Washington, DC 20460-0001.

e Hand Delivery: To make special
arrangements for hand delivery or
delivery of boxed information, please
follow the instructions at https://
www.epa.gov/dockets/contacts.html.
Additional instructions on commenting
or visiting the docket, along with more

information about dockets generally, is
available at https://www.epa.gov/
dockets.

II. Petition for Exemption

In the Federal Register of June 1, 2021
(86 FR 29229) (FRL-10023-95), EPA
issued a document pursuant to FFDCA
section 408, 21 U.S.C. 346a, announcing
the filing of a pesticide petition (PP IN-
11410) by the Spring Regulatory
Sciences (6620 Cypresswood Dr., Suite
250 Spring, TX 77379) on behalf of
Earth Science Laboratories, Inc., (113 SE
22nd Street, Suite 1, Bentonville, AR
72712). The petition requested that 40
CFR 180.910 be amended by
establishing an exemption from the
requirement of a tolerance for residues
of PABS (CAS Reg. No. 10043-02—4)
when used as an inert ingredient
(carrier, adjuvant, buffer and as a
stabilizer) in pesticide formulations
applied in/on growing crops pre- and
post-harvest, and in antimicrobial
formulations applied to food-contact
surfaces in public eating places, dairy-
processing equipment, food-processing
equipment and utensils under 40 CFR
180.940(a). That document referenced a
summary of the petition prepared by
Spring Regulatory Sciences on behalf of
Earth Science Laboratories, Inc., the
petitioner, which is available in the
docket, https://www.regulations.gov.
There were no comments received in
response to the notice of filing.

Based upon review of the data
supporting the petition, EPA has limited
the maximum concentration of PABS to
not more than 40% in pesticide
formulations for non-residential use and
not more than 5% in pesticide
formulations for residential use under
40 CFR 180.910 and limited the
maximum concentration of PABS to 250
ppm under 40 CFR 180.940(a). These
limitations are based on the Agency’s
risk assessment which can be found at
https://www.regulations.gov in
document “Polyammonium Bisulfate;
Human Health Risk Assessment and
Ecological Effects Assessment to
Support Proposed Amendment to the
Tolerance Exemption When Used as an
Inert Ingredient in Pesticide
Formulations” in docket ID number
EPA-HQ-0OPP-2021-0292.

III. Inert Ingredient Definition

Inert ingredients are all ingredients
that are not active ingredients as defined
in 40 CFR 153.125 and include, but are
not limited to, the following types of
ingredients (except when they have a
pesticidal efficacy of their own):
Solvents such as alcohols and
hydrocarbons; surfactants such as
polyoxyethylene polymers and fatty

acids; carriers such as clay and
diatomaceous earth; thickeners such as
carrageenan and modified cellulose;
wetting, spreading, and dispersing
agents; propellants in aerosol
dispensers; microencapsulating agents;
and emulsifiers. The term “inert” is not
intended to imply nontoxicity; the
ingredient may or may not be
chemically active. Generally, EPA has
exempted inert ingredients from the
requirement of a tolerance based on the
low toxicity of the individual inert
ingredients.

IV. Aggregate Risk Assessment and
Determination of Safety

Section 408(c)(2)(A)(@i) of FFDCA
allows EPA to establish an exemption
from the requirement for a tolerance (the
legal limit for a pesticide chemical
residue in or on a food) only if EPA
determines that the tolerance is ““safe.”
Section 408(b)(2)(A)(ii) of FFDCA
defines ““safe” to mean that “there is a
reasonable certainty that no harm will
result from aggregate exposure to the
pesticide chemical residue, including
all anticipated dietary exposures and all
other exposures for which there is
reliable information.” This includes
exposure through drinking water and in
residential settings, but does not include
occupational exposure. Section
408(b)(2)(C) of FFDCA requires EPA to
give special consideration to exposure
of infants and children to the pesticide
chemical residue in establishing a
tolerance and to “‘ensure that there is a
reasonable certainty that no harm will
result to infants and children from
aggregate exposure to the pesticide
chemical residue . . .” and specifies
factors EPA is to consider in
establishing an exemption.

EPA establishes exemptions from the
requirement of a tolerance only in those
cases where it can be clearly
demonstrated that the risks from
aggregate exposure to pesticide
chemical residues under reasonably
foreseeable circumstances will pose no
appreciable risks to human health. In
order to determine the risks from
aggregate exposure to pesticide inert
ingredients, the Agency considers the
toxicity of the inert in conjunction with
possible exposure to residues of the
inert ingredient through food, drinking
water, and through other exposures that
occur as a result of pesticide use in
residential settings. If EPA is able to
determine that a finite tolerance is not
necessary to ensure that there is a
reasonable certainty that no harm will
result from aggregate exposure to the
inert ingredient, an exemption from the
requirement of a tolerance may be
established.
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Consistent with FFDCA section
408(c)(2)(A), and the factors specified in
FFDCA section 408(c)(2)(B), EPA has
reviewed the available scientific data
and other relevant information in
support of this action. EPA has
sufficient data to assess the hazards of
and to make a determination on
aggregate exposure for PABS including
exposure resulting from the exemption
established by this action. EPA’s
assessment of exposures and risks
associated with PABS follows.

A. Toxicological Profile

EPA has evaluated the available
toxicity data and considered their
validity, completeness, and reliability as
well as the relationship of the results of
the studies to human risk. EPA has also
considered available information
concerning the variability of the
sensitivities of major identifiable
subgroups of consumers, including
infants and children. Specific
information on the studies received and
the nature of the adverse effects caused
by PABS as well as the no-observed-
adverse-effect-level (NOAEL) and the
lowest-observed-adverse-effect-level
(LOAEL) from the toxicity studies are
discussed in this unit.

Acute toxicity studies were conducted
with ET-3000, a mixture containing
PABS. According to these studies acute
oral toxicity is low, as the lethal dose
(LDso) is 1,750 milligrams/kilogram (mg/
kg) in rats, and the acute dermal toxicity
in rats is also low, the LDs, is greater
than 5,000 mg/kg. PABS is also not toxic
via acute inhalation exposure, as the
lethal concentration (LC50) is greater
than 2.09 mg/L in rats. PABS is,
however, corrosive to rabbit skin and
the results were equivocal in a dermal
sensitization study in mice.

Based on the available data on
surrogate chemicals, PABS is expected
to cause anemia and diarrhea at doses
greater than 1,000 mg/kg/day following
subchronic exposure in rats. In a
chronic and multigeneration toxicity
study in which carcinogenicity was also
evaluated, hyperplasia of the glandular
stomach and occult blood in the feces
were observed at 144 mg/kg/day in rats.
No reproduction toxicity or fetal
susceptibility was observed in this
study. In another chronic/
carcinogenicity toxicity study in rats,
chronic nephropathy was observed at
approximately 564 mg/kg/day. No
evidence of carcinogenicity was
observed in either study.

No mutagenicity, genotoxicity, or
chromosomal aberrations were seen in a
battery of mutagenicity tests with the
surrogate chemicals except in the case
of sodium metabisulfite. Sodium

metabisulfite was negative in the Ames
test and a mammalian bone marrow
chromosome aberration test. However,
positive results were observed in a
mammalian cell chromosome aberration
assay and sister chromatid exchange
assays in human lymphoctyes, and a
questionably positive result was
observed in an in vivo mammalian cell
chromosome aberration assay. The
mutagenicity results are equivocal for
sodium metabisulfite.

Neurotoxicity and immunotoxicity
toxicity studies are not available for
review. However, no evidence of
neurotoxicity or immunotoxicity was
seen in the available studies.

B. Toxicological Points of Departure/
Levels of Concern

Once a pesticide’s toxicological
profile is determined, EPA identifies
toxicological points of departure (POD)
and levels of concern to use in
evaluating the risk posed by human
exposure to the pesticide. For hazards
that have a threshold below which there
is no appreciable risk, the toxicological
POD is used as the basis for derivation
of reference values for risk assessment.
PODs are developed based on a careful
analysis of the doses in each
toxicological study to determine the
dose at which no adverse effects are
observed (the NOAEL) and the lowest
dose at which adverse effects of concern
are identified (the LOAEL). Uncertainty/
safety factors are used in conjunction
with the POD to calculate a safe
exposure level—generally referred to as
a population-adjusted dose (PAD) or a
reference dose (RfD)—and a safe margin
of exposure (MOE). For non-threshold
risks, the Agency assumes that any
amount of exposure will lead to some
degree of risk. Thus, the Agency
estimates risk in terms of the probability
of an occurrence of the adverse effect
expected in a lifetime. For more
information on the general principles
EPA uses in risk characterization and a
complete description of the risk
assessment process, see https://
www.epa.gov/pesticides/factsheets/
riskassess.htm.

No acute endpoint was identified;
therefore, an acute assessment is not
necessary. The combined chronic
toxicity/carcinogenicity study in rats
was selected for chronic dietary
exposure as well as all other exposure
scenarios (incidental oral, dermal and
inhalation). In this study, the NOAEL is
72 mg/kg/day, and the LOAEL is 144
mg/kg/day based on hyperplasia of the
glandular stomachs and occult blood in
the feces. This represents the lowest
NOAEL in the database in the most
sensitive species. The standard

uncertainty factors (UFs) were applied
to account for interspecies (10x) and
intraspecies (10x) variations. The
default value of 100% was used for the
dermal and inhalation absorption
factors.

C. Exposure Assessment

1. Dietary exposure from food and
feed uses. In evaluating dietary
exposure to PABS, EPA considered
exposure under the proposed exemption
from the requirement of a tolerance.
EPA assessed dietary exposures from
PABS in food as follows:

In conducting the chronic dietary
exposure assessment using the Dietary
Exposure Evaluation Model DEEM—
FCIDTM, Version 3.16, EPA used food
consumption information from the U.S.
Department of Agriculture’s (USDA’s)
2003-2008 National Health and
Nutrition Examination Survey, What We
Eat in America (NHANES/WWEIA). As
to residue levels in food, no residue data
were submitted for PABS. In the
absence of specific residue data, EPA
has developed an approach which uses
surrogate information to derive upper
bound exposure estimates for the
subject inert ingredient. Upper bound
exposure estimates are based on the
highest tolerance for a given commodity
from a list of high use insecticides,
herbicides, and fungicides. A complete
description of the general approach
taken to assess inert ingredient risks in
the absence of residue data is contained
in the memorandum entitled “Alkyl
Amines Polyalkoxylates (Cluster 4):
Acute and Chronic Aggregate (Food and
Drinking Water) Dietary Exposure and
Risk Assessments for the Inerts,”
(D361707, S. Piper, 2/25/09) and can be
found at https://www.regulations.gov in
docket ID number EPA-HQ-OPP-2008—
0738.

In the dietary exposure assessment,
the Agency assumed that the residue
level of the inert ingredient would be no
higher than the highest tolerance for a
given commodity. Implicit in this
assumption is that there would be
similar rates of degradation (if any)
between the active and inert ingredient
and that the concentration of inert
ingredient in the scenarios leading to
these highest levels of tolerances would
be no higher than the concentration of
the active ingredient.

The Agency believes the assumptions
used to estimate dietary exposures lead
to an extremely conservative assessment
of dietary risk due to a series of
compounded conservatisms. First,
assuming that the level of residue for an
inert ingredient is equal to the level of
residue for the active ingredient will
overstate exposure. The concentrations
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of active ingredient in agricultural
products are generally at least 50
percent of the product and often can be
much higher. However, due to dietary
risk concerns in assessing this petition
request, the Agency assumed that a
product consisted of 40 percent PABS
instead of 50 percent, as mentioned
above. Further, pesticide products rarely
have a single inert ingredient; rather,
there is generally a combination of
different inert ingredients used, which
additionally reduces the concentration
of any single inert ingredient in the
pesticide product in relation to that of
the active ingredient.

Second, the conservatism of this
methodology is compounded by EPA’s
decision to assume that, for each
commodity, the Agency considers the
active ingredient with the highest
tolerance level for that commodity as
the guide to assess the total potential
level of inert ingredient residues on that
commodity. This assumption overstates
residue values because it would be
highly unlikely, given the high number
of inert ingredients, that a single inert
ingredient or class of ingredients would
be present at the level of the active
ingredient in the highest tolerance for
every commodity.

Finally, a third compounding
conservative assumption is EPA’s
assumption that all foods contain the
inert ingredient at the highest tolerance
level. In other words, EPA assumed 100
percent of all foods are treated with the
inert ingredient at 40% in the pesticide
product at the rate and manner
necessary to produce the highest residue
legally possible for an active ingredient.
In summary, EPA chose a very
conservative method for estimating
what level of inert residue could be on
food, then used this methodology to
choose the highest possible residue that
could be found on food and assumed
that all food contained this residue. No
consideration was given to potential
degradation between harvest and
consumption even though monitoring
data shows that tolerance level residues
are typically one to two orders of
magnitude higher than actual residues
in food when distributed in commerce.

Accordingly, although sufficient
information to quantify actual residue
levels in food is not available, the
compounding of these conservative
assumptions will lead to a significant
exaggeration of actual exposures. EPA
does not believe that this approach
underestimates exposure in the absence
of residue data. EPA did assume that
PABS will be limited to 40% in
pesticide non-residential formulations
that will be applied to crops and raw

agricultural commodities pre- and post-
harvest.

To assess dietary exposure to PABS
due to its use in antimicrobial products,
the EPA calculated the daily dietary
dose (DDD) and the estimated daily
intake (EDI) as described in the Food
and Drug Administration (FDA) model.
The assessment considered: Application
rates (limited to 250 ppm), residual
solution or quantity of solution
remaining on the treated surface
without rinsing with potable water,
surface area of the treated surface which
comes into contact with food, pesticide
migration fraction, and body weight.
These assumptions are based on FDA
Food Contact Surface Sanitizing
Solution Dietary Exposure Assessment
Model (2003).

2. Dietary exposure from drinking
water. For the purpose of the screening
level dietary risk assessment to support
this request for an exemption from the
requirement of a tolerance for PABS, a
conservative drinking water
concentration value of 100 ppb based on
screening level modeling was used to
assess the contribution to drinking
water for the chronic dietary risk
assessments for parent compound.
These values were directly entered into
the dietary exposure model.

3. From non-dietary exposure. The
term “‘residential exposure” is used in
this document to refer to non-
occupational, non-dietary exposure
(e.g., textiles (clothing and diapers),
carpets, swimming pools, and hard
surface disinfection on walls, floors,
tables). PABS may be used as an inert
ingredient in pesticide products that are
registered for specific uses that may
result in residential exposure,
specifically in antimicrobial
formulations applied to food-contact
surfaces and utensils. Adult residential
exposure combines high end dermal and
inhalation handler exposure from
liquids/trigger sprayer/home garden
with a high-end post application dermal
exposure from contact with treated
lawns. Children’s residential exposure
includes total exposures associated with
contact with treated lawns (dermal and
hand-to-mouth exposures). A
conservative residential exposure and
risk assessments was completed for
pesticide products containing PABS as
an inert ingredient. Due to risks of
concern resulting from aggregate
exposure to PABS, the petitioner
requested a limitation of 5% in products
for residential use. Therefore, the
Agency conducted an assessment to
represent conservative residential
exposure by assessing PABS (outdoor
scenarios) and in disinfectant-type uses
(indoor scenarios) at no more than 5%

in the final formulation. The Agency
assessed pesticide products containing
PABS using exposure scenarios used by
OPP’s Antimicrobials Division to
represent conservative residential
handler exposure. Further details of this
residential exposure and risk analysis
can be found at https://
www.regulations.gov in the
memorandum entitled: “JITF Inert
Ingredients. Residential and
Occupational Exposure Assessment
Algorithms and Assumptions Appendix
for the Human Health Risk Assessments
to Support Proposed Exemption from
the Requirement of a Tolerance When
Used as Inert Ingredients in Pesticide
Formulations,” (D364751, 5/7/09,
Lloyd/LaMay in docket ID number
EPA-HQ-OPP-2008-0710).

4. Cumulative effects from substances
with a common mechanism of toxicity.
Section 408(b)(2)(D)(v) of FFDCA
requires that, when considering whether
to establish, modify, or revoke a
tolerance, the Agency consider
“available information” concerning the
cumulative effects of a particular
pesticide’s residues and “other
substances that have a common
mechanism of toxicity.”

Unlike other pesticides for which EPA
has followed a cumulative risk approach
based on a common mechanism of
toxicity, EPA has not made a common
mechanism of toxicity finding as to
PABS and any other substances. PABS
does not appear to produce a toxic
metabolite produced by other
substances. For the purposes of this
tolerance exemption, therefore, EPA has
assumed that PABS does not have a
common mechanism of toxicity with
other substances. For information
regarding EPA’s efforts to determine
which chemicals have a common
mechanism of toxicity and to evaluate
the cumulative effects of such
chemicals, see EPA’s website at https://
www.epa.gov/pesticides/cumulative.

D. Safety Factor for Infants and
Children

1. In general. Section 408(b)(2)(C) of
FFDCA provides that EPA shall apply
an additional tenfold (10X) margin of
safety for infants and children in the
case of threshold effects to account for
prenatal and postnatal toxicity and the
completeness of the database on toxicity
and exposure unless EPA determines
based on reliable data that a different
margin of safety will be safe for infants
and children. This additional margin of
safety is commonly referred to as the
FQPA Safety Factor (SF). In applying
this provision, EPA either retains the
default value of 10X, or uses a different
additional safety factor when reliable
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data available to EPA support the choice
of a different factor.

The Agency has concluded that there
is reliable data to determine that infants
and children will be safe if the FQPA SF
of 10X is reduced to 1X for the chronic
dietary assessment for the following
reasons. The toxicity database for
surrogate chemicals to PABS contains a
combined repeated dose toxicity study
with the reproduction/developmental
toxicity screening test, multi-generation
reproduction toxicity and mutagenicity
studies. There is no indication of
immunotoxicity or neurotoxicity in the
available studies on surrogate
chemicals; therefore, there is no need to
require an immunotoxicity or
neurotoxicity study. Fetal susceptibility
is not observed in the available studies.
In the multi-generation reproduction
toxicity study in rats, maternal and
offspring toxicity, which manifested as
hyperplasia of the fore and glandular
stomachs, and occult blood in the feces
were observed at the same dose, 144
mg/kg/day. The cRID of 0.72 mg/kg/day
is based on the effects seen in this
study. No reproduction toxicity is seen
in the available studies. Based on the
adequacy of the toxicity database, the
conservative nature of the exposure
assessment and the lack of concern for
prenatal and postnatal susceptibility,
the Agency has concluded that there is
reliable data to determine that infants
and children will be safe if the FQPA SF
of 10X is reduced to 1X.

E. Aggregate Risks and Determination of
Safety

EPA determines whether acute and
chronic dietary pesticide exposures are
safe by comparing aggregate exposure
estimates to the acute PAD (aPAD) and
chronic PAD (cPAD). For linear cancer
risks, EPA calculates the lifetime
probability of acquiring cancer given the
estimated aggregate exposure. Short-,
intermediate-, and chronic-term risks
are evaluated by comparing the
estimated aggregate food, water, and
residential exposure to the appropriate
PODs to ensure that an adequate MOE
exists.

1. Acute risk. An acute aggregate risk
assessment takes into account acute
exposure estimates from dietary
consumption of food and drinking
water. No adverse effect resulting from
a single oral exposure was identified
and no acute dietary endpoint was
selected. Therefore, PABS is not
expected to pose an acute risk.

2. Chronic risk. Using the exposure
assumptions described in this unit for
chronic exposure, EPA has concluded
that chronic exposure to PABS from
food and water will utilize 83% of the

cPAD for children 1 to 2 years old, the
population group receiving the greatest
exposure.

3. Short-term risk. Short-term
aggregate exposure takes into account
short-term residential exposure plus
chronic exposure to food and water
(considered to be a background
exposure level).

PABS is currently used as an inert
ingredient in pesticide products that are
registered for uses that could result in
short-term residential exposure, and the
Agency has determined that it is
appropriate to aggregate chronic
exposure from food and water with
short-term residential exposures to
PABS.

Using the exposure assumptions
described in this unit for short-term
exposures, EPA has concluded the
combined short-term food, water, and
residential exposures result in aggregate
MOEs of 273 for adults. For children,
the aggregate MOE is 115. Because
EPA’s level of concern for PABS is an
MOE of 100 or below, these MOEs are
not of concern.

4. Intermediate-term risk.
Intermediate-term aggregate exposure
takes into account intermediate-term
residential exposure plus chronic
exposure to food and water (considered
to be a background exposure level).

PABS is currently used as an inert
ingredient in pesticide products that are
registered for uses that could result in
intermediate-term residential exposure,
and the Agency has determined that it
is appropriate to aggregate chronic
exposure through food and water with
intermediate-term residential exposures
to PABS.

Using the exposure assumptions
described in this unit for intermediate-
term exposures, EPA has concluded that
the combined intermediate-term food,
water, and residential exposures result
in aggregate MOEs of 430 for adults. For
children the aggregate MOE is 117.
Children’s residential exposure includes
total exposures associated with contact
with treated lawns (dermal and hand-to-
mouth exposures). Because EPA’s level
of concern for PABS is an MOE of 100
or below, these MOEs are not of
concern.

5. Aggregate cancer risk for U.S.
population. Based on the lack of
evidence of carcinogenicity in two
adequate rodent carcinogenicity studies,
PABS is not expected to pose a cancer
risk to humans.

6. Determination of safety. Based on
these risk assessments, EPA concludes
that there is a reasonable certainty that
no harm will result to the general
population, or to infants and children

from aggregate exposure to PABS
residues.

V. Other Considerations
Analytical Enforcement Methodology

An analytical method is not required
for enforcement purposes since the
Agency is not establishing a numerical
tolerance for residues of PABS in or on
any food commodities. EPA is
establishing a limitation on the amount
of PABS that may be used in pesticide
formulations. This limitation will be
enforced through the pesticide
registration process under the Federal
Insecticide, Fungicide, and Rodenticide
Act (“FIFRA”), 7 U.S.C. 136 et seq. EPA
will not register any pesticide
formulation for food use where PABS
exceeds 40% in the final pesticide
formulations for non-residential use or
5% in the final pesticide formulations
for indoor and outdoor residential use.
EPA will also not register any pesticide
formulations for antimicrobials where
PABS exceeds 250 ppm.

VI. Conclusions

Therefore, an exemption from the
requirement of a tolerance is established
under 40 CFR 180.910 for PABS (CAS
Reg. No. 10043—02—4) when used as an
inert ingredient (carrier, adjuvant,
buffer, stabilizer) in pesticide
formulations applied in/on growing
crops pre- and post-harvest, limited to
40% in non-residential formulations
and 5% in formulations for residential
indoor and outdoor use; and under 40
CFR 180.940(a) in antimicrobial
formulations applied to food-contact
surfaces in public eating places, dairy-
processing equipment, food-processing
equipment and utensils, limited to 250
ppm end-use concentration in
formulations.

VII. Statutory and Executive Order
Reviews

This action establishes a tolerance
under FFDCA section 408(d) in
response to a petition submitted to the
Agency. The Office of Management and
Budget (OMB) has exempted these types
of actions from review under Executive
Order 12866, entitled “Regulatory
Planning and Review” (58 FR 51735,
October 4, 1993). Because this action
has been exempted from review under
Executive Order 12866, this action is
not subject to Executive Order 13211,
entitled “Actions Concerning
Regulations That Significantly Affect
Energy Supply, Distribution, or Use” (66
FR 28355, May 22, 2001) or Executive
Order 13045, entitled ‘“Protection of
Children from Environmental Health
Risks and Safety Risks” (62 FR 19885,
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April 23, 1997). This action does not
contain any information collections
subject to OMB approval under the
Paperwork Reduction Act (PRA) (44
U.S.C. 3501 et seq.), nor does it require
any special considerations under
Executive Order 12898, entitled
“Federal Actions to Address
Environmental Justice in Minority
Populations and Low-Income
Populations” (59 FR 7629, February 16,
1994).

Since tolerances and exemptions that
are established on the basis of a petition
under FFDCA section 408(d), such as
the tolerance in this final rule, do not
require the issuance of a proposed rule,
the requirements of the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601 et
seq.), do not apply.

This action directly regulates growers,
food processors, food handlers, and food
retailers, not States or tribes, nor does
this action alter the relationships or
distribution of power and
responsibilities established by Congress
in the preemption provisions of FFDCA
section 408(n)(4). As such, the Agency
has determined that this action will not
have a substantial direct effect on States
or Tribal Governments, on the
relationship between the National
Government and the States or Tribal
Governments, or on the distribution of

various levels of government or between
the Federal Government and Indian
Tribes. Thus, the Agency has
determined that Executive Order 13132,
entitled “Federalism” (64 FR 43255,
August 10, 1999) and Executive Order
13175, entitled “Consultation and
Coordination with Indian Tribal
Governments” (65 FR 67249, November
9, 2000) do not apply to this action. In
addition, this action does not impose
any enforceable duty or contain any
unfunded mandate as described under
Title II of the Unfunded Mandates
Reform Act (UMRA) (2 U.S.C. 1501 et
seq.).

This action does not involve any
technical standards that would require
Agency consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act
(NTTAA) (15 U.S.C. 272 note).

VIII. Congressional Review Act

Pursuant to the Congressional Review
Act (5 U.S.C. 801 et seq.), EPA will
submit a report containing this rule and
other required information to the U.S.
Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of the rule in the Federal
Register. This action is not a “‘major

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: February 24, 2022.
Marietta Echeverria,

Acting Director, Registration Division, Office
of Pesticide Programs.

Therefore, for the reasons stated in the
preamble, EPA is amending 40 CFR
chapter I as follows:

PART 180—TOLERANCES AND
EXEMPTIONS FOR PESTICIDE
CHEMICAL RESIDUES IN FOOD

m 1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346a and 371.

m 2.In §180.910, amend table 1 to
180.910 by adding in alphabetical order
the inert ingredient “Polyammonium
Bisulfate (CAS Reg. No. 10043-02-4)”
to read as follows:

§180.910 Inert ingredients used pre- and
post-harvest; exemptions from the
requirement of a tolerance.

power and responsibilities among the rule” as defined by 5 U.S.C. 804(2). * * * * *
TABLE 1 TO 180.910
Inert ingredients Limits Uses

Polyammonium Bisulfate (CAS Reg. No.

Not to exceed 40% in non-residential formulations. Not to ex-

Carrier, adjuvant, buffer, and

10043-02-4). ceed 5% in outdoor and indoor formulations for residential stabilizer.
use.
m 3.In § 180.940, amend table 1 to §180.940 Tolerance exemptions for active (a) * * *
paragraph (a) by adding in alphabetical ~ and inert ingredients for use in
order an entry for “Polyammonium antimicrobial formulations (Food-contact
Bisulfate” to read as follows: surface sanitizing solutions).
* * * * *
TABLE 1 TO PARAGRAPH (a)
Pesticide chemical CAS Reg. No. Limits

Polyammonium Bisulfate ............c.cccceeeee.

* *

* * *

10043-02—4 When ready for use, the end-use concentration is not to exceed 250 ppm.

* *

[FR Doc. 2022—-04368 Filed 3—2-22; 8:45 am]
BILLING CODE 6560-50-P
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DEPARTMENT OF HOMELAND
SECURITY

Federal Emergency Management
Agency

44 CFR Part 1

[Docket ID FEMA-2017-0016]

RIN 1660—AA91

Regulations on Rulemaking
Procedures

AGENCY: Federal Emergency
Management Agency, Department of
Homeland Security (DHS).

ACTION: Final rule.

SUMMARY: This final rule revises Federal
Emergency Management Agency
(FEMA) regulations pertaining to
rulemaking. It removes sections that are
outdated or do not affect the public and
it updates provisions that affect the
public’s participation in the rulemaking
process.
DATES: This final rule is effective April
4, 2022.
FOR FURTHER INFORMATION CONTACT:
Kristen Shedd, Associate Chief Counsel,
Regulatory Affairs, Office of Chief
Counsel, Federal Emergency
Management Agency, 500 C Street SW,
Washington, DC 20472, 202—-646—4381,
or (email) kristen.shedd@fema.dhs.gov.
SUPPLEMENTARY INFORMATION: FEMA
published a notice of proposed
rulemaking (NPRM) on June 7, 2017, at
82 FR 26411, proposing revisions to its
regulations on rulemaking procedures.
The NPRM proposed to remove
outdated provisions, update provisions
that affect the public, and modify
FEMA'’s waiver of the Administrative
Procedure Act exemption for matters
relating to public property, loans,
grants, benefits, and contracts. FEMA
received five public comments in
response to the proposed rule. Two
commenters, the law offices of Texas
RioGrande Legal Aid, Inc. (Texas
RioGrande) and the National Rural
Electric Cooperative Association
(NRECA), expressed concern that the
proposed regulations would result in a
reduction in transparency and
stakeholder involvement in FEMA’s
rulemaking process. One comment,
submitted by former research
consultants to the Administrative
Conference of the United States (ACUS),
recommended further revisions to the
petitions for rulemaking section. Two
comments were unrelated to the subject
matter of the rulemaking and are not the
subject of further discussion below.
FEMA now finalizes the proposed
regulations with some revisions made in

response to the relevant comments
received. FEMA describes these
revisions and addresses the specific
concerns of each commenter below.

Administrative Procedure Act
Exemption for Public Property, Loans,
Grants, Benefits, or Contracts

The Administrative Procedure Act
exempts from notice and comment
rulemaking matters relating to public
property, loans, grants, benefits, or
contracts.? FEMA'’s regulations
currently waive this exemption in
keeping with a 1969 ACUS
Recommendation which recommended
that Congress remove this exemption
from the Administrative Procedure Act
and that, even in the absence of
legislative action, agencies should
subject these matters to notice and
comment rulemaking in the interest of
transparency and public participation.2
In the NPRM, FEMA noted that one of
its main functions is to administer grant
programs for emergency preparedness,
response, recovery, and mitigation.
FEMA proposed to modify its waiver of
the exemption for three separate and
independent reasons: (1) It is not
feasible to go through the rulemaking
process for annual grant programs,
which comprise the majority of FEMA
grant programs; (2) the Administrative
Procedure Act does not require grant
program requirements (for annual grant
programs or otherwise) to be in
regulation; and because (3) FEMA
requires flexibility to adapt quickly to

legal and policy mandates. 82 FR 26413.

Texas RioGrande submitted a
comment expressing concern over this
proposed modification of the waiver of
the Administrative Procedure Act
exemption. Texas RioGrande stated that
it had consistently expressed concern
about lack of transparency in FEMA’s
administration of its Individuals and
Households Program (IHP), and that it
filed lawsuits on behalf of clients in
south Texas who were impacted by the
use of FEMA’s “unpublished rules”
following Hurricane Dolly in 2008 and
other disasters in 2015 and 2016. The
commenter noted that it had also
discussed these concerns in its
comments submitted on FEMA’s
Individuals and Households Program
Unified Guidance (IHPUG).3 The

15 U.S.C. 553(a)(2).

2 ACUS Recommendation 69-8, adopted October
21-22, 1969, available at https://www.acus.gov/
sites/default/files/documents/69-8.pdf. FEMA
established a regulation waiving the exemption
even though the ACUS recommendation did not
specifically recommend such a course of action.

3 Texas RioGrande’s comment on the IHPUG can
be viewed at www.regulations.gov under Docket ID
FEMA-2016-0011, document number FEMA—
2016-0011-0085.

THPUG “ compiled FEMA policy for
each type of assistance under IHP into
one comprehensive document and was
intended to serve as a singular policy
resource for State, local, Tribal, and
territorial governments, and other
entities who assist disaster survivors
with post-disaster recovery. The IHPUG
replaced all stand-alone IHP policies
and policy statements that were
previously located in FEMA documents
and standard operating procedures.®

The commenter stated that “FEMA’s
current published materials do not
provide anyone outside FEMA a fair
idea of how FEMA decides who gets
what disaster assistance.” The
commenter stated that FEMA’s current
regulations and guidance are “not a
recipe for fair and efficient
administration of any government
program’’ and that “[w]hether in
regulations or informal guidance, FEMA
should provide a full and fair picture of
how it makes its disaster assistance
decisions, and whether it changes its
standards from disaster to disaster
. . . .” The commenter stated that
“FEMA already keeps hundreds of its
THP standards from being accessible to
the public.” The commenter expressed
concern that the proposed rule would
“inhibit the transparency that policy
makers and the public need.”

Finally, the commenter suggested that
the public interest in participation
outweighs FEMA’s need for flexibility to
sometimes forego notice and comment
rulemaking. The commenter opined that
current 44 CFR 1.4(f) and (h) ¢ include
a sufficient mechanism for FEMA to
bypass notice and comment in order to
address emergency situations.

As an initial matter, FEMA notes that
the specific contents of the IHP
regulations and guidance are outside the
scope of this rulemaking. As the
commenter recognized, FEMA already
has IHP regulations at 44 CFR 206.110—
206.117, and has already published the
THPUG for notice and comment and

4 Note the IHPUG has been superseded by the
Individual Assistance Program and Policy Guide
(IAPPG) for any disaster declared after March 1,
2019. See http://www.fema.gov/sites/default/files/
documents/fema_iappg-1.1.pdf.

5The IHPUG can be viewed on FEMA’s website
at http://www.fema.gov/sites/default/files/2020-05/
IHP Unified Guidance FINAL 09272016 0.pdf.

6 Section 1.4(f) generally tracks the “‘good cause”
exemptions to notice and comment rulemaking
requirements under the Administrative Procedure
Act. Section 1.4(h) relates to emergency situations
and generally tracks section 6(a)(3)(D) of Executive
Order 12866.


http://www.fema.gov/sites/default/files/2020-05/IHP_Unified_Guidance_FINAL_09272016_0.pdf
http://www.fema.gov/sites/default/files/2020-05/IHP_Unified_Guidance_FINAL_09272016_0.pdf
http://www.fema.gov/sites/default/files/documents/fema_iappg-1.1.pdf
http://www.fema.gov/sites/default/files/documents/fema_iappg-1.1.pdf
https://www.acus.gov/sites/default/files/documents/69-8.pdf
https://www.acus.gov/sites/default/files/documents/69-8.pdf
mailto:kristen.shedd@fema.dhs.gov
http://www.regulations.gov
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made the final IHPUG available on
FEMA'’s website.” This rule, as proposed
and as finalized, would not directly
affect the transparency of FEMA’s
current THP regulations or guidance.
While the rule makes clear that FEMA
can change the current rules without
notice and comment, FEMA has no
plans to remove the IHP regulations or
to reduce the transparency of such
regulations and guidance.8

FEMA agrees with the commenter that
it is important to provide fair notice of
FEMA policies, but FEMA disagrees that
this rule will inhibit such notice. This
rule, as proposed and as finalized, has
no bearing on the availability of FEMA’s
policies and procedures to the public.
For instance, the Administrative
Procedure Act and the Freedom of
Information Act each contain provisions
directed at the transparency of
government programs. See 5 U.S.C. 552;
6 CFR part 5; see also 42 U.S.C. 5165c(c)
(FEMA “‘shall promote public access to
policies governing the implementation
of the public assistance program,” i.e.,
disaster assistance to State, local, and
Tribal governments and certain private
non-profit organizations). And
consistent with 2 CFR part 200, FEMA
posts notices of funding opportunities
on www.grants.gov. See 2 CFR 200.203.
Grants.gov provides a common website
for Federal agencies to post
discretionary funding opportunities and
for grantees to find and apply for them.
It helps the grant community learn more
about available opportunities, facilitates
interaction with the Federal
government, and simplifies the grant
application process. This rule does not
affect the applicability of any of these
transparency measures. FEMA will
continue to provide fair notice of its
policies consistent with all applicable
legal requirements.

Finally, with respect to public
participation, FEMA agrees with the
commenter that FEMA should maintain
its general policy in favor of public
participation. Consistent with the
proposed rule, FEMA has retained the
general policy in favor of public

7 The Individual Assistance Program and Policy
Guide (IAPPG) that superseded the IHPUG is also
available on FEMA'’s website. See Individual
Assistance Program and Policy Guide (IAPPG),
Version 1.1, May 2021 at http://www.fema.gov/
sites/default/files/documents/fema_iappg-1.1.pdf.
(last accessed on Nov. 4, 2021)

8 As FEMA noted in the proposed rule, the
proposed change with respect to the grants
exemption was partly intended to allow FEMA to
operate certain annual grants programs without
rulemaking. An annual grant program is a program
for which Congress on an annual basis (1)
appropriates a certain amount of money for the
program, and (2) potentially revises requirements
associated with the program. IHP is not such a
program.

participation in this final rule. FEMA
disagrees, however, that existing
regulations provide sufficient flexibility,
as the agency’s past experience
demonstrates the challenges in issuing
or revising regulations in sufficient time
to support some grant programs. FEMA
acknowledges that even in the absence
of the Administrative Procedure Act’s
notice and comment exemption for rules
relating to grants, FEMA may be able to
avail itself of other exceptions to notice
and comment (such as the “good cause”
exception at 5 U.S.C. 553(b)(B)) when
action is urgently required. FEMA
prefers to avoid relying solely on such
exceptions, however, because the
Administrative Procedure Act makes the
grants exemption available to FEMA
and because some exceptions from
notice and comment requirements are
narrowly construed by courts. For
instance, the “good cause” exception at
5 U.S.C. 553(b)(B) might not in all cases
accommodate circumstances where
FEMA perceives a need to bypass notice
and comment in situations of an
ongoing emergency such as a global
pandemic, where a court applying the
“good cause” standard rigorously might
question whether FEMA should have
acted to address a specific problem
sooner. There may also be
circumstances where, by virtue of
multiple concurrent disasters or
emergencies, there are limited
regulatory development personnel to
expedite multiple rulemaking projects
through the notice and comment
process.

With respect to the commenter’s
statement that FEMA'’s existing
regulation at 44 CFR 1.4(h) provides an
exception to notice and comment
requirements, that exception is limited
to an emergency situation; is more
narrowly focused on requirements
associated with Executive Order 12866;
and calls for the preparation of
additional materials for which FEMA
may at times be inadequately resourced.
FEMA does not believe this emergency
situation exception is sufficient to
ensure the flexibility needed to
effectively implement its grants
programs.

FEMA believes the revisions made in
this rule will signal the appropriate
policy intention to generally favor
public participation, while providing
the degree of flexibility that the
Administrative Procedure Act provides
and that FEMA believes appropriate.

FEMA notes that the general policy is
not the only applicable law or
regulation relating to public
participation in rulemaking. For
instance, 42 U.S.C. 5165c requires
notice and comment before adopting

any new or modified policy that governs
implementation of the Public Assistance
program and could result in a
significant reduction of assistance under
the program. This statutory requirement
ensures that one of FEMA’s largest grant
programs, the Public Assistance
program, includes opportunities for
public participation before any new or
modified policy that could result in a
significant reduction of assistance is
implemented. FEMA will of course
continue to abide by any legal or
regulatory requirement relating to notice
and comment rulemaking.

FEMA is therefore finalizing this
aspect of the proposed rule without
change. As noted above and in the
proposed rule, however, FEMA does not
anticipate a significant change in
practice as a result of these
amendments.

Petitions for Rulemaking

In the NPRM, FEMA proposed to
revise its regulations regarding petitions
for rulemaking to update and clarify
terminology and to require that petitions
be labeled “petition for rulemaking” or
“rulemaking petition” to avoid
situations where simple correspondence
is confused with a petition.

FEMA received a comment from two
former co-consultants to ACUS who
assisted with the ACUS 2014 petitions
for rulemaking project. This project
resulted in ACUS Recommendation
2014-6, “Petitions for Rulemaking.” See
79 FR 75114, 75117 (Dec. 17, 2014). The
commenters approved of the revisions
FEMA proposed in the NPRM but
requested that FEMA make additional
changes to its petitions for rulemaking
regulations in accordance with
Recommendation 2014-6.

The commenters proposed that FEMA
should accept electronic submissions of
petitions for rulemaking. FEMA’s
current regulations as well as the
proposed regulations only provide for a
physical mailing address. The
commenters quoted from ACUS
Recommendation 2014-6, which
recommends that agencies accept the
electronic submission of petitions, via
email or through regulations.gov (such
as by maintaining an open docket for
the submission of petitions for
rulemaking) or their existing online
docketing system.® The commenters
stated that at a minimum, FEMA should
provide an appropriate and permanent
email address for submitting petitions.

FEMA agrees that in most contexts
online communication is more efficient
than physical mail but declines to adopt
a binding regulation authorizing the

9Recommendation 2014-6, #4.


http://www.fema.gov/sites/default/files/documents/fema_iappg-1.1.pdf
http://www.fema.gov/sites/default/files/documents/fema_iappg-1.1.pdf
http://www.grants.gov
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electronic submission of petitions at this
time. FEMA believes allowing electronic
submission of petitions could lead to
confusion or inappropriate mass
submissions without the proper
infrastructure and procedures. At this
time, FEMA cannot reliably support
efficient online petitioning and
therefore has not revised its regulations
to permanently authorize the electronic
submission of petitions. FEMA is open
to experimenting with electronic
submissions in the future, however, and
has revised the regulatory text to make
clear that FEMA will post to its website
(www.fema.gov/about/offices/chief-
counsel/rulemaking) additional
acceptable methods for submitting
petitions. If FEMA decides to maintain
a public docket system for petitions, it
will revise the above web page to
reference that docket system.

The commenters also recommended
that FEMA develop a default timeline
for responding to petitions or publish
online individual timelines for
responding to each received petition,
consistent with Recommendation 2014—
6, #12 and #13, and with the
requirements of the Administrative
Procedure Act to respond to petitions
“within a reasonable time.” 1© FEMA
does not agree to develop a default
timeline for responding to petitions. The
Administrative Procedure Act requires
FEMA to respond “within a reasonable
time”” and what is considered to be a
reasonable time will vary depending on
the degree of complexity of individual
petitions and surrounding
circumstances. The ACUS
recommendations cited do not
recommend that agencies issue binding
regulations for these timeframes, but
rather that an agency should “adopt in
its procedures” a default timeline for
responding or otherwise make publicly
available the timeframe by which it will
respond to an individual petition.1?
Given limited agency resources, specific
timelines published in regulation could
bind FEMA in a way the underlying
report nor the ACUS recommendation
require, creating an undue burden on
the agency.

The commenters recommended that
FEMA create a way for petitioners and
the public to learn the status of their
pending petitions, consistent with
ACUS Recommendation 2014—6, #7.
That recommendation suggests either
using online dockets or designating a
single point of contact authorized to
provide information about the status of

105 U.S.C. 555(b).

11 See Admin. Conf. of the U.S., Recommendation
2014-7, Petitions for Rulemaking, 79 FR 75114
(Dec. 17, 2014).

petitions. The commenters further
stated that FEMA should provide a
permanent email address and telephone
number at which interested members of
the public can inquire about the status
of petitions.

FEMA is interested in promoting
more seamless interactions with the
public in general, including this
particular issue.’2 FEMA intends to
experiment with an online docketing
system, and does not believe it is
appropriate to require such a system by
regulation at this time. If FEMA
establishes such a system, FEMA will
include a link to the system at the web
page identified above. Similarly,
although FEMA declines to include in
regulation the name and/or phone
number of a point of contact for all
rulemaking petitions, FEMA is
including an email address (fema-
regulations@fema.dhs.gov) as a point of
contact to confirm whether FEMA has
received or responded to a specific
rulemaking petition. FEMA may publish
additional information on its website at
a future date.

The commenters stated that FEMA
may also consider making additional
changes as recommended by ACUS,
including detailing how FEMA will
coordinate consideration of petitions
with other processes used to determine
agency priorities, such as the Unified
Agenda and retrospective review of
existing rules.13 As stated in § 1.8(b) of
this final rule, if the FEMA
Administrator finds that a petition
contains adequate justification, a
rulemaking proceeding will be initiated
or a final rule will be issued as
appropriate. Prioritization would be
commensurate with the agency’s
regulatory priorities, as determined by
the Administrator. FEMA does not
believe that it is appropriate to include
this internal process in regulation as
such internal processes are exempt from
the requirements of 5 U.S.C. 553 and
should be subject to change at the
Administrator’s discretion.

The commenters also suggest further
explaining what type of data and
arguments are most useful for
petitioners to provide to aid agency
evaluation.14 The current and proposed
regulations request the petition to
provide the substance of the rule or
amendment proposed, or specify the
rule sought to be repealed or amended,
and set forth all data and arguments
available to the petitioner in support of

12 This interest is consistent with Executive Order
14058 “Transforming Federal Customer Experience
and Service Delivery to Rebuild Trust in
Government,” 86 FR 71357 (Dec. 16, 2021).

13 ACUS Recommendation 2014—6, #2.

14 ACUS Recommendation 2014-6, #3.

the action sought. FEMA believes that
this level of detail is sufficient. FEMA
does not want to be overly prescriptive,
considering the wide variety of changes
that may be requested by a petitioner,
and the wide variety of potential
petitioners. The current regulations
allow flexibility to the petitioner by
providing general guidelines rather than
dictating particular data points. If FEMA
finds that a particular petition requires
clarification or additional support
before a determination can be made, it
is its current practice to indicate such to
the petitioner. This is consistent with
ACUS Recommendation 2014—6, #6.

The commenters recommend inviting
public comment on petitions as
appropriate, consistent with ACUS
Recommendation 2014—6, #8 and #9.
FEMA has revised § 1.8 to make clear
that it will consider on a case-by-case
basis whether to solicit public comment
on a petition. FEMA has further revised
this section to clarify that the agency
can take action to accept comments, by
removing text stating that “No public
procedures will be held directly on the
petition before its disposition.” In
making the decision whether to solicit
public comment on a petition, the
agency will consider a variety of factors,
including the nature and complexity of
the petition, to determine if public
comment is appropriate in advance of a
decision on the petition. FEMA does not
find it necessary to add a provision to
the regulations regarding a specific
public comment process for petitions
given this change.

Finally, the commenters recommend
posting additional information on
FEMA'’s website about how to submit
petitions, consistent with ACUS
Recommendation 2014-6, #16. As
noted, FEMA has included a provision
directing readers to the FEMA website.
FEMA may, in its discretion, include
additional information there.

Early and Meaningful Opportunity To
Participate in the Development of Rules

In the NPRM, FEMA proposed to
remove § 1.4(d), which describes
FEMA'’s general policy of giving the
public, including small entities and
consumer groups, an early and
meaningful opportunity to participate in
the development of rules such as
through advance notices of proposed
rulemaking, holding open conferences,
and convening public forums or panels.
The NRECA submitted a comment
expressing disagreement with FEMA’s
proposal to remove this text. The
NRECA stated that the current language
creates the appropriate impression for
the public and interested stakeholders
looking to become involved in the


http://www.fema.gov/about/offices/chief-counsel/rulemaking
http://www.fema.gov/about/offices/chief-counsel/rulemaking
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process that FEMA is open to such
participation.

Although FEMA is removing this
section from its regulations, FEMA
continues to support early and
meaningful opportunity for the public to
participate in the development of rules.
As a matter of internal policy, FEMA
sends copies of regulatory actions
during the public comment period to
publications likely to be read by those
affected and solicits comment from
interested parties by such means as
direct mail. FEMA does not plan to
change this policy. FEMA also has a
general internal policy of publishing
requests for information and advance
notices of proposed rulemaking as
appropriate to the rulemaking project,
specifically to give the public an early
and meaningful opportunity to
participate in the development of a rule.
FEMA generally favors this approach for
rules likely to be deemed significant
under Executive Order 12866. FEMA
followed this policy by publishing two
requests for information related to the
National Flood Insurance Program 15 in
advance of considering rulemaking and
two advance notices of proposed
rulemaking (one in 2016, one in 2017)
for the public assistance program, in
order to receive public input before
FEMA fully developed the proposed
rule.16 See 82 FR 4064 (Jan. 12, 2017); 81
FR 3082 (Jan. 20, 2016). The removal of
the text streamlines the regulations and
ensures the agency retains the flexibility
to utilize a range of public engagement
options in advance of rulemaking where
appropriate.

Inclusion of the 60-Day Public
Comment Period in the Regulations

In the NPRM, FEMA proposed to
remove § 1.4(e), which states FEMA’s
general policy of affording the public a
60-day comment period for notices of
proposed rulemaking, unless the
Administrator makes an exception and
sets forth the reasons for the exception
in the preamble to the notice of
proposed rulemaking. The NRECA
submitted a comment disagreeing with
this proposed removal, stating that for
the novice member of the public or
interested stakeholder trying to become
meaningfully involved in a process that
will have impact on livelihoods and
economic success or failure, there is no
harm in including the length of the
comment period in the regulations.

As stated in the NPRM, the 60-day
comment period is recommended by
Executive Order 12866. 60 days is also

15 See 86 FR 47128 (Aug. 23, 2021) and 86 FR
56713 (Oct. 12, 2021).
16 See 85 FR 80719 (Dec.14, 2020).

the time frame that FEMA generally
follows. While the comment period is
specifically stated in each proposed rule
when published in the Federal Register
and the public would generally be
reviewing the proposed rule that may
impact them instead of FEMA’s overall
regulatory scheme, FEMA is retaining
the 60-day comment period requirement
in this final rule. FEMA still believes
there are specific situations in which a
shorter or longer comment period is
appropriate. Such situations may
include emergency situations where
public comment is important, but the
agency must still act in an expeditious
manner for shorter comment periods.
Longer comment periods may be
appropriate for more technically
complex, lengthy proposed rules.
Longer comment periods may also be
appropriate where the rulemaking may
impact areas recently struck by a
disaster to allow potentially impacted
individuals more time to fully review
the rulemaking. FEMA will continue to
provide an explanation for departing
from a 60-day comment period under
the final rule, but consistent with other
changes in this rule, will reserve
discretion to depart from this standard
as FEMA determines appropriate, in its
discretion.

Bypassing Notice and Comment for
Good Cause or for Statements of Policy,
Interpretive Rules, and Rules of
Organization and Procedure

In the NPRM, FEMA proposed to
remove § 1.4(f), which echoes the
provisions of the Administrative
Procedure Act to exempt from notice
and comment rulemaking statements of
policy, interpretive rules, and rules of
organization and procedure, or to
bypass notice and comment for good
cause. The NRECA disagreed with the
proposed removal for the reasons it
disagreed with the proposed removals of
§1.4(d) and (e). As stated in the NPRM
and as noted in response to Texas
RioGrande’s comment above, these
exemptions are included in the
Administrative Procedure Act and
FEMA does not need to restate them in
its regulations in order to follow them.
As these are statutory exemptions,
FEMA has the authority to exempt these
items from rulemaking without
regulations. As such, there is no need to
repeat the exemptions in FEMA’s
regulations.

Periodic Review of Regulations

In the NPRM, FEMA proposed to
remove § 1.8 which describes FEMA’s
intent to publish in the Federal
Register, and keep updated, a plan for
periodic review of existing rules at least

within 10 years from the date of
publication of a final rule. The NRECA
disagreed with this proposal and
recommended that FEMA update
section 1.8 to indicate that FEMA will
continue to participate in reviews of
existing rules.

FEMA proposed to remove this
section from part 1 because the process
for review of existing rules has changed
over time and may continue to change.
FEMA has actively participated in
retrospective reviews of existing
regulations and will continue to do so.
As the requirements are continually
evolving, FEMA finds that including
them in its rulemaking regulations
would not be appropriate, as it would
continually need to update the
regulations as the requirements evolve
and new executive orders are issued.
This does not mean that the public will
not be informed or involved, however.
For example, in August 2011 DHS
finalized a retrospective review plan
that established a retrospective review
process for seeking input from the
public on a three-year cycle. Pursuant to
that plan, DHS published Federal
Register documents on February 26,
201417 and October 11, 2016 18 seeking
public comment on existing regulations
that DHS should consider as candidates
for streamlining or repeal. Moreover, on
June 15, 2017, FEMA published a
Federal Register document requesting
public input on its regulatory reform
efforts.19 The agency also recently
issued a request for information seeking
input on FEMA'’s programs, regulations,
collections of information, and policies
and where the public believes the
agency should consider modifying,
streamlining, expanding, or repealing.2°

In addition to FEMA’s commitment to
retrospective review of existing
regulations, FEMA is obligated by law to
perform periodic review of rules that
have or will have a significant economic
impact upon a substantial number of
small entities. See 5 U.S.C. 610. Because
this requirement is included in the
Regulatory Flexibility Act, FEMA is
statutorily bound to follow the
requirement, regardless of whether the
requirement is stated in the regulation.
Eliminating this provision does not
eliminate FEMA’s requirement to follow
the statutory requirement and reduces

1779 FR 10760. Comments received can be
viewed on www.regulations.gov under docket ID
DHS-2014-0006.

1881 FR 70060. Comments received can be
viewed on www.regulations.gov under docket ID
DHS-2016-0072.

1982 FR 27460. Comments received can be
viewed on www.regulations.gov under docket ID
FEMA-2017-0023.

20 See 86 FR 21325 (Apr. 22, 2021).
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the potential confusion any statutory
change to this requirement may cause
until the regulation can be updated.

Review of the Regulatory Flexibility
Analysis by the Small Business
Administration

In the NPRM, FEMA proposed to
remove §1.13(c), which states that
copies of regulatory flexibility analyses
shall be furnished to the Chief Counsel
for Advocacy of the Small Business
Administration. The Regulatory
Flexibility Act (RFA) requires agencies
to transmit a copy of the initial
regulatory flexibility analysis, or if the
agency is certifying the rule, a copy of
the factual basis for certification, to the
Chief Counsel for Advocacy of the Small
Business Administration.2? It is not
necessary to include this statutory
requirement in regulation. The NRECA
disagreed with this removal, and
recommended that FEMA retain the
provision, because it informs members
of the public who are trying to follow
the rulemaking process and may not be
aware of the ability of the Small
Business Administration’s Office of
Advocacy to become involved. FEMA
declines to incorporate the RFA’s
statutory requirements into regulation.
As explained above, FEMA is
streamlining these regulations and
eliminating references to specific
statutory requirements as FEMA is
already required to follow those
provisions. Members of the public
seeking more information on the RFA
process can review the statutory
requirements as the Act is cited in each
rulemaking where it is applicable.

FEMA also notes that the RFA
requires the agency to respond to any
comments received from the Small
Business Administration.22 The agency
must provide the response to these
comments in the final Regulatory
Flexibility Analysis, which must be
posted for public viewing, and a
summary published in the Federal
Register.23 FEMA posts the final
Regulatory Flexibility Analysis under
the docket for the rule on
www.regulations.gov, and a summary is
also included in the preamble to the
final rule. Therefore, the public has full
visibility of any Small Business
Administration involvement. FEMA
concludes that it is not necessary to
include this requirement in its
regulations.

215 U.S.C. 603(a), 605(b).
225 U.S.C. 604(a)(3).
235 U.S.C. 604(b).

Adoption of a Final Rule: Support for
Factual Conclusions and Adequately
Addressing Public Comments

In the NPRM, FEMA proposed to
remove § 1.16(d)(2), which requires
FEMA to make a determination that the
factual conclusions upon which a final
rule is based have substantial support in
the agency record, viewed as a whole,
with full attention to public comments
in general and the comments of persons
directly affected by the rule in
particular. The NRECA disagreed with
this proposed removal and
recommended that this requirement be
maintained as a testament to FEMA’s
attention to the record and stakeholder
input in particular.

FEMA notes that the Administrative
Procedure Act requires that a final rule
take into consideration the relevant
matter presented during the public
comment period and requires the
agency to provide a statement of the
basis and purposes of the final rule.24
This is a legal requirement that the
agency must meet regardless of whether
the requirement appears in the agency’s
own regulations on rulemaking. There is
robust jurisprudence that has arisen out
of this particular requirement of the
Administrative Procedure Act, which
has resulted in very detailed and
thorough statements of bases and
purpose in agency rulemakings.25
FEMA concludes that this requirement
is not necessary to be in regulation, as
the agency is bound by law to meet it
and the agency’s internal controls
ensure the requirement is met.

Availability of Internal Rulemaking
Procedures to the Public

The NRECA objected generally to the
proposed removal of regulations that
reflect FEMA'’s internal policies because
“those internal processes are not
available to the public and therefore
reduce transparency.” The NRECA also
stated its concern that reliance on
internal processes means that a
rulemaking process “will have a head
start, gather a head of steam prior to
stakeholders including the public being
able to provide input, and therefore not
truly open to public participation.”

245 U.S.C. 553(c).

25 The statement of basis and purpose, commonly
referred to as the “preamble,” has become one of
the primary documents that judges turn to in
deciding the validity of challenged rules. See A
Guide to Federal Agency Rulemaking, 6th ed.,
Jeffrey S. Lubbers, Part III, Chap. 8, B. See, e.g.,
Motor Vehicle Manufacturers Ass’n v. State Farm
Mutual Automobile Insurance Co., 463 U.S. 29
(1983); Independent U.S. Tanker Owners
Committee v. Dole, 809 F.2d 847 (D.C. Cir. 1987);
Action on Smoking & Health v. CAB, 699 F.2.d 1209
(D.C. Cir. 1983).

As noted earlier, FEMA does not
expect that this rule will have any
material impact on its public outreach
as part of the rulemaking process. As a
matter of policy, FEMA engages in a
number of processes to ensure
appropriate early and meaningful public
participation. FEMA also publishes its
planned regulatory actions semi-
annually in the Unified Agenda. With
respect to transparency and public
access to non-regulatory policies, FEMA
notes that www.fema.gov makes many
FEMA policies available to the public,
and that FEMA makes other internal
documents available to the public as
dictated by the Freedom of Information
Act and other laws on public access to
agency information. See generally, e.g.,
6 CFR part 5.

Change Chart

The following chart lists the current
section and its disposition via the final
rule:

Current section Final rule
1.1 Purpose

1.1(8) e 1.1(a).

1.1(b) .. ... | Removed.

1.1(c) .. Removed.

1.1(d) .. ... | Removed.

LI 1) R Removed.
1.2 Definitions

1.3

1.
1.
1

1.4 Policy and Proce- Removed, except 1.4(b)

dures and 1.4(e) moved to
1.3.
1.5 Rules docket
1.5(2) oveeveirieiiene 1.4(a) & 1.5.
1.5(0) o 1.4(b).
1.6 Ex parte commu-
nications
1.6 Introductory lan- | Removed.
1.6(a).
1.6(b).
1.7 Regulations agen- Removed.
das.
1.8 Regulations review | Removed.
1.9 Regulatory impact Removed.
analyses.
1.10 Initiation of rule-
making
140 e 1.8/partially removed.
1.11 Advance notice of | Removed.
proposed rulemaking.
1.12 Notice of proposed | Removed.
rulemaking.
1.13 Participation by in- | Removed.
terested persons.

1.14 Additional rule-

making proceedings.
1.15 Hearings

1.15(@) ....

1.7(c)/partially removed.

1.7(a)/partially removed.

1.15(0) coeeeieee 1.7(b).
1.16 Adoption of a final | Removed.
rule.
1.17 Petitions for recon- | 1.9.
sideration.
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Current section Final rule

1.18 Petitions for rule- 1.8.
making.

IV. Regulatory Analyses

Executive Orders 12866, 13563, and
13771

Executive Orders 12866 (‘‘Regulatory
Planning and Review”’) and 13563
(“Improving Regulation and Regulatory
Review”’) direct agencies to assess the
costs and benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and
equity). Executive Order 13563
emphasizes the importance of
quantifying both costs and benefits, of
reducing costs, of harmonizing rules,
and of promoting flexibility. Executive
Order 13771 (“Reducing Regulation and
Controlling Regulatory Costs”) directs
agencies to reduce regulation and
control regulatory costs and provides
that “for every one new regulation
issued, at least two prior regulations be
identified for elimination, and that the
cost of planned regulations be prudently
managed and controlled through a
budgeting process.”

The Office of Management and Budget
(OMB) has designated this rule a
“significant regulatory action” although
not economically significant, under
section 3(f) of Executive Order 12866.
Accordingly, the rule has been reviewed
by OMB.

This final rule revises FEMA
regulations pertaining to rulemaking by
removing sections that are outdated or
do not affect the public and update
provisions that affect the public’s
participation in the rulemaking process.
FEMA does not believe this rule
imposes additional direct costs on the
public or government.

Regulatory Flexibility Act

Under the Regulatory Flexibility Act
(RFA), as amended, 5 U.S.C. 601-612,
agencies must consider the impact of
their rulemakings on ‘“‘small entities”
(small businesses, small organizations
and local governments). When the
Administrative Procedure Act requires
an agency to publish a notice of
proposed rulemaking under 5 U.S.C.
553, the RFA requires a regulatory
flexibility analysis for both the proposed
rule and the final rule if the rulemaking
could “have a significant economic
impact on a substantial number of small
entities.” The RFA also provides that in
lieu of a regulatory flexibility analysis,

the agency may certify in the
rulemaking document that the
rulemaking will not “have a significant
economic impact on a substantial
number of small entities” along with a
statement providing the factual basis for
such certification. FEMA has
voluntarily published a notice of
proposed rulemaking in this case,
notwithstanding that this rule is a rule
of agency organization, procedure, or
practice exempt from notice and
comment rulemaking requirements. See
5 U.S.C. 553(b)(A).

This rule revises FEMA regulations
pertaining to rulemaking by removing
sections that are outdated or do not
affect the public and update provisions
that affect the public’s participation in
the rulemaking process. This rule does
not impose direct costs on small
entities. Accordingly, and although
FEMA is not required to make such
certification, pursuant to section 605(b)
of the RFA, 5 U.S.C. 605(b), the
Administrator of FEMA certifies that
this rule does not have a significant
economic impact on a substantial
number of small entities.

Unfunded Mandates Reform Act of 1995

The Unfunded Mandates Reform Act
of 1995, 2 U.S.C. 658, 1501-1504, 1531—
1536, 1571, pertains to any notice of
proposed rulemaking which implements
any rule that includes a Federal
mandate that may result in the
expenditure by State, local, and Tribal
governments, in the aggregate, or by the
private sector, of $100 million or more
in any one year. If the rulemaking
includes a Federal mandate, the Act
requires an agency to prepare an
assessment of the anticipated costs and
benefits of the Federal mandate. The Act
also pertains to any regulatory
requirements that might significantly or
uniquely affect small governments.
Before establishing any such
requirements, an agency must develop a
plan allowing for input from the
affected governments regarding the
requirements.

FEMA has determined that this rule
will not result in the expenditure by
State, local, and tribal governments, in
the aggregate, nor by the private sector,
of $100,000,000 or more in any one year
as a result of a Federal mandate, and it
will not significantly or uniquely affect
small governments. Therefore, no
actions are deemed necessary under the
provisions of the Unfunded Mandates
Reform Act of 1995.

Paperwork Reduction Act of 1995

Under the Paperwork Reduction Act
of 1995 (PRA), as amended, 44 U.S.C.
3501-3520, an agency may not conduct

or sponsor, and a person is not required
to respond to, a collection of
information unless the agency obtains
approval from OMB for the collection
and the collection displays a valid OMB
control number. See 44 U.S.C. 3506,
3507. FEMA has determined that this
rulemaking does not contain any
collections of information as defined by
that Act. PRA regulations exempt
general solicitations of comments from
the public such as rulemakings. See 5
CFR 1320.3(h)(4).

Privacy Act/E-Government Act

Under the Privacy Act of 1974, 5
U.S.C. 552a, an agency must determine
whether implementation of a proposed
regulation will result in a system of
records. A ‘“record” is any item,
collection, or grouping of information
about an individual that is maintained
by an agency, including, but not limited
to, his/her education, financial
transactions, medical history, and
criminal or employment history and
that contains his/her name, or the
identifying number, symbol, or other
identifying particular assigned to the
individual, such as a finger or voice
print or a photograph. See 5 U.S.C.
552a(a)(4). A “system of records” is a
group of records under the control of an
agency from which information is
retrieved by the name of the individual
or by some identifying number, symbol,
or other identifying particular assigned
to the individual. An agency cannot
disclose any record which is contained
in a system of records except by
following specific procedures.

The E-Government Act of 2002, 44
U.S.C. 3501 note, also requires specific
procedures when an agency takes action
to develop or procure information
technology that collects, maintains, or
disseminates information that is in an
identifiable form. This Act also applies
when an agency initiates a new
collection of information that will be
collected, maintained, or disseminated
using information technology if it
includes any information in an
identifiable form permitting the
physical or online contacting of a
specific individual.

This final rule does not create a new,
nor impact a current, system of record.
Therefore, this proposed rule does not
require coverage under an existing or
new Privacy Impact Assessment or
System of Records Notice. Any member
of the public or any non-Federal entity
may submit comments on a rulemaking;
all comments are posted on
www.regulations.gov, and that website,
as well as each FEMA rulemaking
document requesting comments,
includes a Privacy Notice informing the


http://www.regulations.gov

Federal Register/Vol. 87, No. 42/ Thursday, March 3, 2022/Rules and Regulations

11977

commenter that any comments will be
posted for public viewing.

Executive Order 13175, Consultation
and Coordination With Indian Tribal
Governments

Executive Order 13175, “Consultation
and Coordination with Indian Tribal
Governments,” 65 FR 67249, November
9, 2000, applies to agency regulations
that have Tribal implications, that is,
regulations that have substantial direct
effects on one or more Indian tribes, on
the relationship between the Federal
Government and Indian Tribes, or on
the distribution of power and
responsibilities between the Federal
Government and Indian Tribes. Under
this Executive order, to the extent
practicable and permitted by law, no
agency shall promulgate any regulation
that has Tribal implications, that
imposes substantial direct compliance
costs on Indian Tribal governments, and
that is not required by statute, unless
funds necessary to pay the direct costs
incurred by the Indian Tribal
government or the Tribe in complying
with the regulation are provided by the
Federal Government, or the agency
consults with Tribal officials.

This rule does not have Tribal
implications. Any member of the public
and any non-Federal entity, including
Tribes and Tribal members, may
participate in Federal rulemaking as
outlined in this proposed rule, and it is
FEMA'’s policy that ex parte restrictions
in rulemaking do not apply to Tribal
consultations.

Executive Order 13132, Federalism

Executive Order 13132, “Federalism,”
64 FR 43255, August 10, 1999, sets forth
principles and criteria that agencies
must adhere to in formulating and
implementing policies that have
federalism implications, that is,
regulations that have “substantial direct
effects on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.” Federal
agencies must closely examine the
statutory authority supporting any
action that would limit the
policymaking discretion of the States,
and to the extent practicable, must
consult with State and local officials
before implementing any such action.

FEMA has reviewed this rule under
Executive Order 13132 and has
determined that this rule does not have
substantial direct effects on the States,
on the relationship between the
National Government and the States, or
on the distribution of power and
responsibilities among the various

levels of government, and therefore does
not have federalism implications as
defined by the Executive order. It
addresses agency procedures for
rulemaking that affect the public; such
rulemaking is a Federal process and
does not affect State rulemaking
processes.

Congressional Review of Agency
Rulemaking

Under Subtitle E of the Small
Business Regulatory Enforcement
Fairness Act of 1996, also known as the
Congressional Review Act (CRA), 5
U.S.C. 801-808, before a rule can take
effect, the Federal agency promulgating
the rule must submit to Congress and to
the Government Accountability Office
(GAQ) a copy of the rule; a concise
general statement relating to the rule,
including whether it is a major rule; the
proposed effective date of the rule; a
copy of any cost-benefit analysis;
descriptions of the agency’s actions
under the Regulatory Flexibility Act and
the Unfunded Mandates Reform Act;
and any other information or statements
required by relevant executive orders. 5
U.S.C. 801(a)(1).

FEMA has sent this rule to the
Congress and to GAO pursuant to the
CRA. OMB’s Office of Information and
Regulatory Affairs has determined that
this rule is not a “major rule”” within the
meaning of the CRA. 5 U.S.C. 804(2). It
will not have an annual effect on the
economy of $100,000,000 or more; it
will not result in a major increase in
costs or prices for consumers,
individual industries, Federal, State, or
local government agencies, or
geographic regions; and it will not have
significant adverse effects on
competition, employment, investment,
productivity, innovation, or on the
ability of United States-based
enterprises to compete with foreign-
based enterprises in domestic and
export markets.

List of Subjects in 44 CFR Part 1

Administrative practice and
procedure.
m For the reasons discussed in the
preamble, the Federal Emergency
Management Agency revises 44 CFR
part 1 to read as follows:

PART 1—RULEMAKING, POLICY, AND
PROCEDURES

Sec.

1.1 Purpose and scope.

1.2 Definitions.

1.3 Regulatory policy.

1.4 Public rulemaking docket.
1.5 Public comments.

1.6 Ex parte communications.
1.7 Hearings.

1.8 Petitions for rulemaking.
1.9 Petitions for reconsideration.

Authority: 5 U.S.C. 551, 553; 6 U.S.C. 101
et seq.; Department of Homeland Security
Delegation 9001.1.

§1.1 Purpose and scope.

(a) This part contains FEMA’s
procedures for informal rulemaking
under the Administrative Procedure Act
(5 U.S.C. 553) that affect the public.

(b) This part does not apply to rules
issued in accordance with the formal
rulemaking provisions of the
Administrative Procedure Act (5 U.S.C.
556, 557).

§1.2 Definitions.

(a) Rule or regulation have the same
meaning as those terms are defined in
the Administrative Procedure Act (5
U.S.C. 551(4)).

(b) Rulemaking means the FEMA
process for considering and formulating
the issuance, amendment, or repeal of a
rule.

(c) Administrator means the
Administrator, FEMA, or an official to
whom the Administrator has expressly
delegated authority to issue rules.

(d) FEMA means Federal Emergency
Management Agency.

§1.3 Regulatory policy.

(a) It is the general policy of FEMA to
provide for public participation in
rulemaking regarding its programs and
functions, including matters that relate
to public property, loans, grants, or
benefits, or contracts, even though these
matters are not subject to a requirement
for notice and public comment
rulemaking by law.

(b) It is the general policy of FEMA
that its notices of proposed rulemaking
are to afford the public at least 60 days
for submission of comments unless the
Administrator makes an exception and
sets forth the reasons for the exception
in the preamble to the notice of
proposed rulemaking.

(c) The general policies contained in
this section are not intended to and do
not create a right or benefit, substantive
or procedural, enforceable against the
United States or its agencies or officers.
FEMA may depart from such policies in
its absolute discretion, including for its
annual grant programs and in other
cases as circumstances warrant.

§1.4 Public rulemaking docket.

(a) FEMA maintains a public docket
for each rulemaking after it is published
in the Federal Register and until the
rulemaking is closed and archived at the
National Archives and Records
Administration. The public docket
includes every document published in
the Federal Register in conjunction
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with a rulemaking. It also includes
regulatory assessments and analyses,
written comments from the public
addressed to the merits of a proposed
rule, comments from the public received
in response to notices, or to withdrawals
or terminations of a proposed
rulemaking, requests for a public
meeting, requests for extension of time,
petitions for rulemaking, grants or
denials of petitions or requests, and
transcripts or minutes of informal
hearings. The public rulemaking docket
is maintained by the Regulatory Affairs
Division, Office of Chief Counsel.

(b) After FEMA establishes a public
rulemaking docket, any person may
examine docketed material during
established business hours by
prearrangement with the Regulatory
Affairs Division, Office of Chief
Counsel, FEMA, 500 C St. SW,
Washington, DC 20472, and may obtain
a copy of any docketed material (except
for copyrighted material). FEMA also
maintains a copy of each public docket
electronically, with the exception of
copyrighted material, on
www.regulations.gov. To access the
docket on www.regulations.gov, search
for the docket ID associated with the
rulemaking.

(c) The docket for flood hazard
elevation rules issued by the National
Flood Insurance Program are partially
maintained at the locality that is the
subject of the rule. FEMA includes in
the preamble of each flood hazard
elevation rule the repository address for
supporting material.

§1.5 Public comments.

A member of the public may submit
comments via mail or courier to the
Regulatory Affairs Division, Office of
Chief Counsel, Federal Emergency
Management Agency, 500 C St. SW,
Washington, DC 20472, or may submit
comments electronically to the
rulemaking docket at
www.regulations.gov under the
applicable docket ID.

§1.6 Ex parte communications.

(a) All oral or written
communications from outside the
Federal Executive branch of significant
information and argument respecting
the merits of a rulemaking document,
received after publication of a notice of
proposed rulemaking, by FEMA or its
offices and divisions or their personnel
participating in the decision, must be
summarized in writing and placed
promptly in the public docket. This
applies until the agency publishes a
final regulatory action such as a
withdrawal of the notice of proposed
rulemaking or a final rule.

(b) FEMA may conclude that
restrictions on ex parte communications
are necessitated at other times by
considerations of fairness or for other
reasons.

(c) This section does not apply to
Tribal consultations.

§1.7 Hearings.

(a) When FEMA affords an
opportunity for oral presentation, the
hearing is an informal, non-adversarial,
fact-finding proceeding. Any
rulemaking issued in a proceeding
under this part in which a hearing is
held need not be based exclusively on
the record of such hearing.

(b) When such a hearing is provided,
the Administrator will designate a
representative to conduct the hearing.

(c) The transcript or minutes of the
hearing will be kept and filed in the
public rulemaking docket.

§1.8 Petitions for rulemaking.

(a) Any interested person may
petition the Administrator for the
issuance, amendment, or repeal of a
rule. For purposes of this section, the
term person includes any member of the
public and any entity outside the
Federal Executive branch of
Government. Each petitioner must:

(1) Submit the petition to the
Regulatory Affairs Division, Office of
Chief Counsel, FEMA, 8NE, 500 C Street
SW, Washington, DC 20472;

(2) Label the petition with the
following: “Petition for Rulemaking” or
“Rulemaking Petition”’;

(3) Set forth the substance of the rule
or amendment proposed or specify the
rule sought to be repealed or amended;

(4) Explain the interest of the
petitioner in support of the action
sought; and

(5) Set forth all data and arguments
available to the petitioner in support of
the action sought.

(b) FEMA will specify additional
methods of submitting rulemaking
petitions on its website at
www.fema.gov/about/offices/chief-
counsel/rulemaking and petitioners
seeking to confirm whether FEMA has
received or responded to a specific
rulemaking petition may inquire at
fema-regulations@fema.dhs.gov. The
website may also contain other
information about the petition for
rulemaking process.

(c)(1) FEMA may solicit public
comment on the petition in its
discretion. If the Administrator finds
that the petition contains adequate
justification, a rulemaking proceeding
will be initiated, or a final rule will be
issued as appropriate. If the
Administrator finds that the petition

does not contain adequate justification,
the petition will be denied by letter or
other notice, with a brief statement of
the ground for denial. The disposition
will be posted on www.regulations.gov
under docket ID FEMA—-2022—-0011.

(2) The Administrator may consider
new evidence at any time; however,
FEMA will not consider repetitious
petitions for rulemaking.

§1.9 Petitions for reconsideration.

Petitions for reconsideration of a final
rule will not be considered. Such
petitions, if filed, will be treated as
petitions for rulemaking in accordance
with §1.8.

Deanne Criswell,

Administrator, Federal Emergency
Management Agency.

[FR Doc. 2022—04309 Filed 3—2—22; 8:45 am]
BILLING CODE 9111-19-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 229
[Docket No. 220225-0059]
RIN 0648-BJ09

Taking of Marine Mammals Incidental
to Commercial Fishing Operations;
Atlantic Large Whale Take Reduction
Plan Regulations; Correction

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Correcting amendment.

SUMMARY: This document makes
technical corrections to a final rule that
modified the Atlantic Large Whale Take
Reduction Plan. The correction
reinstates paragraphs that were
inadvertently removed from the Code of
Federal Regulations when the final rule
published on September 17, 2021.
DATES: Effective March 3, 2022.

FOR FURTHER INFORMATION CONTACT:
Colleen Coogan, Marine Mammal/Sea
Turtle Branch Chief, phone: (978) 281—
9181 or email: Colleen.Coogan@
noaa.gov.

SUPPLEMENTARY INFORMATION:

Need for Correction

NMFS published a final rule to
implement modifications to the Atlantic
Large Whale Take Reduction Plan
(ALWTRP or Plan) on September 17,
2021 (86 FR 51970), to meet the goals
of the Marine Mammal Protection Act
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(MMPA) and Endangered Species Act
(ESA). The final rule became effective
on October 18, 2021. While the
modifications were intended to revise
the then existing § 229.32(a) through (c),
the final rule inadvertently replaced the
entirety of § 229.32 resulting in the
accidental removal of paragraphs (d),
(e), (), (g), (h), and (i) from the Code of
Federal Regulations. These sections
apply to gillnet fisheries and
Southeastern U.S. fisheries, and NMFS
is correcting the error through this
correcting amendment.

For further information on the
September 17, 2021, Plan modifications,
see the final rule (86 FR 51970,
September 17, 2021). For further
information on the Plan, visit the
website https://www.fisheries.noaa.gov/
new-england-mid-atlantic/marine-
mammal-protection/atlantic-large-
whale-take-reduction-plan.

Classification

The Assistant Administrator for
Fisheries, NOAA (AA), finds good cause
to waive the requirement to provide
prior notice and opportunity for public
comment pursuant to the authority set
forth at 5 U.S.C. 553(b)(B), as such
requirement is unnecessary and
contrary to the public interest. The
regulations in § 229.32(d) through (i)
were never intended to be removed or
modified in any way through the 2021
final rule, and there was no discussion
or analysis of any such action in the
preambles to the proposed rule or final
rule. Any delay in reinstating
§ 229.32(d) through (i) would result in
wide scale confusion among the fishing
industry and law enforcement, as well
as potential harm to North Atlantic right
whales, humpback whales, and fin
whales. Therefore, in order to avoid the
negative consequences that are expected
to result from unnecessary delay in
making this correction, the AA finds
good cause to waive the requirement to
provide prior notice and opportunity for
public comment. For the same reasons,
the AA finds good cause under 5 U.S.C.
553(d)(3) to waive the 30-day delay of
effectiveness period for this correcting
amendment.

List of Subjects in 50 CFR Part 229

Administrative practice and
procedure, Confidential business
information, Endangered Species,
Fisheries, Marine mammals, Reporting
and recordkeeping requirements.

Dated: February 25, 2022.
Samuel D. Rauch III,
Deputy Assistant Administrator for
Regulatory Programs, National Marine
Fisheries Service.

Accordingly, 50 CFR part 229 is
corrected by making the following
correcting amendment:

PART 229—AUTHORIZATION FOR
COMMERCIAL FISHERIES UNDER THE
MARINE MAMMAL PROTECTION ACT
OF 1972

m 1. The authority citation for 50 CFR
part 229 continues to read as follows:

Authority: 16 U.S.C. 1361 et seq.;
§229.32(f) also issued under 16 U.S.C. 1531
et seq.

m 2.In § 229.32, add paragraphs (d)
through (i) to read as follows:

§229.32 Atlantic large whale take
reduction plan regulations.

(d) Restrictions applicable to
anchored gillnet gear—(1) Universal
anchored gillnet gear requirements. In
addition to the area-specific measures
listed in paragraphs (d)(3) through (8) of
this section, all anchored gillnet gear in
regulated waters must comply with the
universal gear requirements listed in
paragraphs (d)(1)(i) through (iii) of this
section.

(i) No buoy line floating at the
surface. No person or vessel may fish
with anchored gillnet gear that has any
portion of the buoy line floating at the
surface at any time when the buoy line
is directly connected to the gear at the
ocean bottom. If more than one buoy is
attached to a single buoy line or if a
high flyer and a buoy are used together
on a single buoy line, sinking and/or
neutrally buoyant line must be used
between these objects.

(ii) No wet storage of gear. Anchored
gillnet gear must be hauled out of the
water at least once every 30 days.

(iii) Groundlines. All groundlines
must be composed entirely of sinking
line unless exempted from this
requirement under paragraph (a)(4) of
this section. The attachment of buoys,
toggles, or other floatation devices to
groundlines is prohibited.

(2) Area specific gear restrictions. No
person or vessel may fish with or
possess anchored gillnet gear in Areas
referenced in paragraphs (d)(3) through
(8) of this section, unless that gear
complies with the gear requirements
specified in paragraph (d)(1) of this
section, and the area specific
requirements listed in paragraphs
(d)(2)(i) through (iii) of this section, or
unless the gear is stowed as specified in
§229.2.

(i) Buoy line weak links. All buoys,
flotation devices and/or weights (except
gillnets, anchors, and leadline woven
into the buoy line), such as surface
buoys, high flyers, sub-surface buoys,
toggles, window weights, etc., must be
attached to the buoy line with a weak
link placed as close to each individual
buoy, flotation device and/or weight as
operationally feasible and that meets the
following specifications:

(A) The weak link must be chosen
from the following list approved by
NMFS: Swivels, plastic weak links, rope
of appropriate breaking strength, hog
rings, rope stapled to a buoy stick, or
other materials or devices approved in
writing by the Assistant Administrator.
A brochure illustrating the techniques
for making weak links is available from
the Regional Administrator, NMFS,
Greater Atlantic Region upon request.

(B) The breaking strength of the weak
links must not exceed 1,100 b (499.0

).

g(C) Weak links must break cleanly
leaving behind the bitter end of the line.
The bitter end of the line must be free
of any knots when the weak link breaks.
Splices are not considered to be knots
for the purposes of this paragraph
(d)(2)().

(ii) Net panel weak links. The
breaking strength of each weak link
must not exceed 1,100 1b (499.0 kg). The
weak link requirements apply to all
variations in panel size. All net panels
in a string must contain weak links that
meet one of the following two
configurations unless exempted from
this requirement under paragraph (a)(5)
of this section:

(A) Configuration 1. (1) The weak link
must be chosen from the following list
approved by NMFS: Plastic weak links
or rope of appropriate breaking strength.
If rope of appropriate breaking strength
is used throughout the floatline or as the
up and down line, or if no up and down
line is present, then individual weak
links are not required on the floatline or
up and down line. A brochure
illustrating the techniques for making
weak links is available from the
Regional Administrator, NMFS, Greater
Atlantic Region upon request; and

(2) One weak link must be placed in
the center of each of the up and down
lines at both ends of the net panel; and

(3) One weak link must be placed as
close as possible to each end of the net
panels on the floatline; and

(4) For net panels of 50 fathoms (300
ft or 91.4 m) or less in length, one weak
link must be placed in the center of the
floatline; or

(5) For net panels greater than 50
fathoms (300 ft or 91.4 m) in length, one
weak link must be placed at least every


https://www.fisheries.noaa.gov/new-england-mid-atlantic/marine-mammal-protection/atlantic-large-whale-take-reduction-plan
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25 fathoms (150 ft or 45.7 m) along the
floatline.

(B) Configuration 2. (1) The weak link
must be chosen from the following list
approved by NMFS: Plastic weak links
or rope of appropriate breaking strength.
If rope of appropriate breaking strength
is used throughout the floatline or as the
up and down line, or if no up and down
line is present, then individual weak
links are not required on the floatline or
up and down line. A brochure
illustrating the techniques for making
weak links is available from the
Regional Administrator, NMFS, Greater
Atlantic Region upon request; and

(2) One weak link must be placed in
the center of each of the up and down
lines at both ends of the net panel; and

(3) One weak link must be placed
between the floatline tie loops between
net panels; and

(4) One weak link must be placed
where the floatline tie loops attaches to
the bridle, buoy line, or groundline at
the end of a net string; and

(5) For net panels of 50 fathoms (300
ft or 91.4 m) or less in length, one weak
link must be placed in the center of the
floatline; or

(6) For net panels greater than 50
fathoms (300 ft or 91.4 m) in length, one
weak link must be placed at least every
25 fathoms (150 ft or 45.7 m) along the
floatline.

(iii) Anchoring systems. All anchored
gillnets, regardless of the number of net
panels, must be secured at each end of
the net string with a burying anchor (an
anchor that holds to the ocean bottom
through the use of a fluke, spade, plow,
or pick) having the holding capacity
equal to or greater than a 22-1b (10.0-kg)
Danforth-style anchor unless exempted
from this requirement under paragraph
(a)(5) of this section. Dead weights do
not meet this requirement. A brochure
illustrating the techniques for rigging
anchoring systems is available from the
Regional Administrator, NMFS, Greater
Atlantic Region.

(3) Cape Cod Bay Restricted Area—(i)
Area. The Cape Cod Bay restricted area
is bounded by the following points and
on the south and east by the interior
shoreline of Cape Cod, Massachusetts.

TABLE 17 TO PARAGRAPH (d)(3)(i)

Point N lat. W long.
41°46.8’ 70°30"
42°12' 70°30"
42°12' 70°15’
42°04.8 70°10"

(ii) Closure. During January 1 through
May 15 of each year, no person or vessel
may fish with or possess anchored

gillnet gear in the Cape Cod Bay
Restricted Area unless the Assistant
Administrator specifies gear restrictions
or alternative fishing practices in
accordance with paragraph (i) of this
section and the gear or practices comply
with those specifications, or unless the
gear is stowed as specified in § 229.2.
The Assistant Administrator may waive
this closure for the remaining portion of
the winter restricted period in any year
through a notification in the Federal
Register if NMFS determines that right
whales have left the restricted area and
are unlikely to return for the remainder
of the season.

(iii) Area-specific gear or vessel
requirements. From May 16 through
December 31 of each year, no person or
vessel may fish with or possess
anchored gillnet gear in the Cape Cod
Bay Restricted Area unless that gear
complies with the gear marking
requirements specified in paragraph (b)
of this section, the universal anchored
gillnet gear requirements specified in
paragraph (d)(1) of this section, and the
area-specific requirements listed in
paragraph (d)(2) of this section, or
unless the gear is stowed as specified in
§229.2.

(4) Great South Channel Restricted
Gillnet Area—(i) Area. The Great South
Channel Restricted Gillnet Area consists
of the area bounded by lines connecting
the following four points:

TABLE 18 TO PARAGRAPH (d)(4)(i)

Point N lat. W long.
41°02.2 69°02’
41°43.5' 69°36.3
42°10’ 68°31’
41°38’ 68°13’

(ii) Closure. From April 1 through
June 30 of each year, no person or vessel
may fish with or possess anchored
gillnet gear in the Great South Channel
Restricted Gillnet Area unless the
Assistant Administrator specifies gear
restrictions or alternative fishing
practices in accordance with paragraph
(i) of this section and the gear or
practices comply with those
specifications, or unless the gear is
stowed as specified in § 229.2.

(iii) Area-specific gear or vessel
requirements. From July 1 through
March 31 of each year, no person or
vessel may fish with or possess
anchored gillnet gear in the Great South
Channel Restricted Gillnet Area unless
that gear complies with the gear
marking requirements specified in
paragraph (b) of this section, the
universal anchored gillnet gear
requirements specified in paragraph

(d)(1) of this section, and the area-
specific requirements listed in
paragraph (d)(2) of this section or unless
the gear is stowed as specified in
§229.2.

(5) Great South Channel Sliver
Restricted Area—(i) Area. The Great
South Channel Sliver Restricted Area
consists of the area bounded by lines
connecting the following points:

TABLE 19 TO PARAGRAPH (d)(5)(i)

Point N lat. W long.
GSCRAT ............. 41°02.2 69°02’
GSCRA2 ............. 41°43.5 69°36.3’
GSCRAS ............. 41°40° 69°45
GSCRA4 ............. 41°00" 69°05’

(ii) Year-round area-specific gear or
vessel requirements. No person or vessel
may fish with or possess anchored
gillnet gear in the Great South Channel
Sliver Restricted Area unless that gear
complies with the gear marking
requirements specified in paragraph (b)
of this section, the universal anchored
gillnet gear requirements specified in
paragraph (d)(1) of this section, and the
area-specific requirements listed in
paragraph (d)(2) of this section or unless
the gear is stowed as specified in
§229.2.

(6) Stellwagen Bank/Jeffreys Ledge
Restricted Area—(i) Area. The
Stellwagen Bank/Jeffreys Ledge
Restricted Area includes all Federal
waters of the Gulf of Maine, except
those designated as the Cape Cod Bay
Restricted Area in paragraph (d)(3) of
this section that lie south of 43°15" N lat.
and west of 70°00” W long.

(ii) Year-round area-specific gear or
vessel requirements. No person or vessel
may fish with or possess anchored
gillnet gear in the Stellwagen Bank/
Jeffreys Ledge Restricted Area unless
that gear complies with the gear
marking requirements specified in
paragraph (b) of this section, the
universal anchored gillnet gear
requirements specified in paragraph
(d)(1) of this section, and the area-
specific requirements listed in
paragraph (d)(2) of this section or unless
the gear is stowed as specified in
§229.2.

(7) Other Northeast Gillnet Waters
Area—(i) Area. The Other Northeast
Gillnet Waters Area consists of all state
and Federal U.S. waters from the U.S./
Canada border to Long Island, NY, at
72°30" W long. south to 36°33.03" N lat.
and east to the eastern edge of the EEZ,
with the exception of the Cape Cod Bay
Restricted Area, Stellwagen Bank/
Jeffreys Ledge Restricted Area, Great
South Channel Restricted Gillnet Area,
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Great South Channel Sliver Restricted
Area, and exempted waters listed in
paragraph (a)(3) of this section.

(ii) Year-round area-specific gear or
vessel requirements. No person or vessel
may fish with or possess anchored
gillnet gear in the Other Northeast
Gillnet Waters Area that overlaps an
area from the U.S./Canada border south
to a straight line from 41°18.2" N lat.,
71°51.5" W long. (Watch Hill Point, RI)
south to 40°00” N lat. and then east to
the eastern edge of the EEZ, unless that
gear complies with the gear marking
requirements specified in paragraph (b)
of this section, the universal anchored
gillnet gear requirements specified in
paragraph (d)(1) of this section, and the
area-specific requirements listed in
paragraph (d)(2) of this section or unless
the gear is stowed as specified in
§229.2.

(iii) Seasonal area-specific gear or
vessel requirements. From September 1
to May 31, no person or vessel may fish
with or possess anchored gillnet gear in
the Other Northeast Gillnet Waters Area
that is south of a straight line from
41°18.2" N lat., 71 °51.5" W long. (Watch
Hill Point, RI) south to 40°00’ N lat. and
then east to the eastern edge of the EEZ,
unless that gear complies with the gear
marking requirements specified in
paragraph (b) of this section, the
universal anchored gillnet gear
requirements specified in paragraph
(d)(1) of this section, and the area-
specific requirements listed in
paragraph (d)(2) of this section or unless
the gear is stowed as specified in
§229.2.

(8) Mid/South Atlantic Gillnet
Waters—(i) Area. The Mid/South
Atlantic Gillnet Waters consists of all
U.S. waters bounded on the north from
Long Island, NY, at 72°30" W long. south
to 36°33.03’ N lat. and east to the eastern
edge of the EEZ, and bounded on the
south by 32°00” N lat., and east to the
eastern edge of the EEZ. When the Mid/
South Atlantic Gillnet Waters Area
overlaps the Southeast U.S. Restricted
Area and its restricted period as
specified in paragraphs (f)(1) and (2) of
this section, then the closure and
exemption for the Southeast U.S.
Restricted Area as specified in
paragraph (f)(2) of this section applies.

(ii) Area-specific gear or vessel
requirements. From September 1
through May 31, no person or vessel
may fish with or possess anchored
gillnet gear in the Mid/South Atlantic
Gillnet Waters unless that gear complies
with the gear marking requirements
specified in paragraph (b) of this
section, the universal anchored gillnet
gear requirements specified in
paragraph (d)(1) of this section, and the

following area specific requirements, or
unless the gear is stowed as specified in
§229.2. When the Mid/South Atlantic
Gillnet Waters Area overlaps the
Southeast U.S. Restricted Area and its
restricted period as specified in
paragraphs (f)(1) and (2) of this section,
then the closure and exemption for the
Southeast U.S. Restricted Area as
specified in paragraph (f)(2) of this
section applies.

(A) Buoy line weak links. All buoys,
flotation devices and/or weights (except
gillnets, anchors, and leadline woven
into the buoy line), such as surface
buoys, high flyers, sub-surface buoys,
toggles, window weights, etc., must be
attached to the buoy line with a weak
link placed as close to each individual
buoy, flotation device and/or weight as
operationally feasible and that meets the
following specifications:

(1) The weak link must be chosen
from the following list approved by
NMFS: Swivels, plastic weak links, rope
of appropriate breaking strength, hog
rings, rope stapled to a buoy stick, or
other materials or devices approved in
writing by the Assistant Administrator.
A brochure illustrating the techniques
for making weak links is available from
the Regional Administrator, NMFS,
Greater Atlantic Region upon request.

(2) The breaking strength of the weak
links must not exceed 1,100 1b (499.0
kg).

(3) Weak links must break cleanly
leaving behind the bitter end of the line.
The bitter end of the line must be free
of any knots when the weak link breaks.
Splices are not considered to be knots
for the purposes of this paragraph
(d)(8)(A)(A).

(B) Net panel weak links. The weak
link requirements apply to all variations
in panel size. All net panels must
contain weak links that meet the
following specifications unless
exempted under paragraph (a)(5) of this
section:

(1) The breaking strength for each of
the weak links must not exceed 1,100 1b
(499.0 kg).

(2) The weak link must be chosen
from the following list approved by
NMFS: Plastic weak links or rope of
appropriate breaking strength. If rope of
appropriate breaking strength is used
throughout the floatline then individual
weak links are not required. A brochure
illustrating the techniques for making
weak links is available from the
Regional Administrator, NMFS, Greater
Atlantic Region upon request.

(3) Weak links must be placed in the
center of the floatline of each gillnet net
panel up to and including 50 fathoms
(300 ft or 91.4 m) in length, or at least

every 25 fathoms (150 ft or 45.7 m)
along the floatline for longer panels.

(C) Additional anchoring system and
net panel weak link requirements. All
gillnets must return to port with the
vessel unless the gear meets the
following specifications:

(1) Anchoring systems. All anchored
gillnets, regardless of the number of net
panels, must be secured at each end of
the net string with a burying anchor (an
anchor that holds to the ocean bottom
through the use of a fluke, spade, plow,
or pick) having the holding capacity
equal to or greater than a 22-1b (10.0-kg)
Danforth-style anchor unless exempted
under paragraph (a)(5) of this section.
Dead weights do not meet this
requirement. A brochure illustrating the
techniques for rigging anchoring
systems is available from the Regional
Administrator, NMFS, Greater Atlantic
Region upon request.

(2) Net panel weak links. Net panel
weak links must meet the specifications
in this paragraph. The breaking strength
of each weak link must not exceed 1,100
Ib (499.0 kg). The weak link
requirements apply to all variations in
panel size. All net panels in a string
must contain weak links that meet one
of the following two configurations
found in paragraph (d)(2)(ii)(A) or (B) of
this section.

(3) Additional provision for North
Carolina. All gillnets set 300 yards
(274.3 m) or less from the shoreline in
North Carolina must meet the anchoring
system and net panel weak link
requirements in paragraphs
(d)(8)(i1)(C)(1) and (2) of this section, or
the following:

(1) The entire net string must be less
than 300 yards (274.3 m) from shore.

(i7) The breaking strength of each
weak link must not exceed 600 Ib (272.2
kg).The weak link requirements apply to
all variations in panel size.

(7ii) All net panels in a string must
contain weak links that meet one of the
following two configuration
specifications found in paragraph
(d)(2)(i1)(A) or (B) of this section.

(iv) Regardless of the number of net
panels, all anchored gillnets must be
secured at the offshore end of the net
string with a burying anchor (an anchor
that holds to the ocean bottom through
the use of a fluke, spade, plow, or pick)
having a holding capacity equal to or
greater than an 8-1b (3.6-kg) Danforth-
style anchor, and at the inshore end of
the net string with a dead weight equal
to or greater than 31 Ib (14.1 kg).

(e) Restrictions applicable to drift
gillnet gear—(1) Cape Cod Bay
Restricted Area—(i) Area. The Cape Cod
Bay Restricted Area is bounded by the
following points and on the south and



11982

Federal Register/Vol. 87, No. 42/ Thursday, March 3, 2022/Rules and Regulations

east by the interior shoreline of Cape
Cod, Massachusetts.

TABLE 20 TO PARAGRAPH (e)(1)(i)

Point N lat. W long.
CCB1 .o 41°46.8 70°30"
CCB2 .......... 42°12' 70°30"
CCBS .......... 42°12' 70°15’
CCB4 ....cccvvvnenee. 42°04.8' 70°10’

(ii) Closure. From January 1 through
April 30 of each year, no person or
vessel may fish with or possess drift
gillnet gear in the Cape Cod Bay
Restricted Area unless the Assistant
Administrator specifies gear restrictions
or alternative fishing practices in
accordance with paragraph (e)(1)(i) of
this section and the gear or practices
comply with those specifications, or
unless the gear is stowed as specified in
§229.2. The Assistant Administrator
may waive this closure for the
remaining portion of the winter
restricted period in any year through a
notification in the Federal Register if
NMFS determines that right whales
have left the restricted area and are
unlikely to return for the remainder of
the season.

(iii) Area-specific gear or vessel
requirements. From May 1 through
December 31 of each year, no person or
vessel may fish with or possess drift
gillnet gear in the Cape Cod Bay
Restricted Area unless that gear
complies with the gear marking
requirements specified in paragraph (b)
of this section, or unless the gear is
stowed as specified in § 229.2.
Additionally, no person or vessel may
fish with or possess drift gillnet gear at
night in the Cape Cod Bay Restricted
Area unless that gear is tended, or
unless the gear is stowed as specified in
§ 229.2. During that time, all drift gillnet
gear set by that vessel in the Cape Cod
Bay Restricted Area must be removed
from the water and stowed on board the
vessel before a vessel returns to port.

(2) Great South Channel Restricted
Gillnet Area—(i) Area. The Great South
Channel Restricted Gillnet Area consists
of the area bounded by lines connecting
the following four points:

TABLE 21 TO PARAGRAPH (e)(2)(i)

Point N lat. W long.
GSC1 .o 41°02.2 69°02’
GSC2 .......... 41°43.5 69°36.3’
GSC3 .......... 42°10’ 68°31”
GSC4 ....ccoveie 41°38’ 68°13’

(ii) Closure. From April 1 through
June 30 of each year, no person or vessel
may set, fish with or possess drift gillnet

gear in the Great South Channel
Restricted Gillnet Area unless the
Assistant Administrator specifies gear
restrictions or alternative fishing
practices in accordance with paragraph
(i) of this section and the gear or
practices comply with those
specifications, or unless the gear is
stowed as specified in § 229.2.

(iii) Area-specific gear or vessel
requirements. From July 1 through
March 31 of each year, no person or
vessel may fish with or possess drift
gillnet gear in the Great South Channel
Restricted Gillnet Area unless that gear
complies with the gear marking
requirements specified in paragraph (b)
of this section, or unless the gear is
stowed as specified in § 229.2.
Additionally, no person or vessel may
fish with or possess drift gillnet gear at
night in the Great South Channel
Restricted Gillnet Area unless that gear
is tended, or unless the gear is stowed
as specified in § 229.2. During that time,
all drift gillnet gear set by that vessel in
the Great South Channel Restricted
Gillnet Area must be removed from the
water and stowed on board the vessel
before a vessel returns to port.

(3) Great South Channel Sliver
Restricted Area—(i) Area. The Great
South Channel Sliver Restricted Area
consists of the area bounded by lines
connecting the following points:

TABLE 22 TO PARAGRAPH (e)(3)(i)

Point N lat. W long.
GSCRAT ............ 41°02.2 69°02’
GSCRA2 41°43.5’ 69°36.3
GSCRAS3 41°40° 69°45’
GSCRA4 41°00’ 69°05’

(ii) Year-round area-specific gear or
vessel requirements. No person or vessel
may fish with or possess drift gillnet
gear in the Great South Channel Sliver
Restricted Gillnet Area unless that gear
complies with the gear marking
requirements specified in paragraph (b)
of this section, or unless the gear is
stowed as specified in § 229.2.
Additionally, no person or vessel may
fish with or possess drift gillnet gear at
night in the Great South Channel Sliver
Restricted Area unless that gear is
tended, or unless the gear is stowed as
specified in § 229.2. During that time,
all drift gillnet gear set by that vessel in
the Great South Channel Sliver
Restricted Area must be removed from
the water and stowed on board the
vessel before a vessel returns to port.

(4) Stellwagen Bank/Jeffreys Ledge
Restricted Area—(i) Area. The
Stellwagen Bank/Jeffreys Ledge
Restricted Area includes all Federal

waters of the Gulf of Maine, except
those designated the Cape Cod Bay
Restricted Area in paragraph (e)(1) of
this section, that lie south of 43°15’ N
lat. and west of 70°00” W long.

(ii) Year-round area-specific gear or
vessel requirements. No person or vessel
may fish with or possess drift gillnet
gear in the Stellwagen Bank/Jeffreys
Ledge Restricted Area unless that gear
complies with the gear marking
requirements specified in paragraph (b)
of this section, or unless the gear is
stowed as specified in § 229.2.
Additionally, no person or vessel may
fish with or possess drift gillnet gear at
night in the Stellwagen Bank/Jeffreys
Ledge Area unless that gear is tended,
or unless the gear is stowed as specified
in §229.2. During that time, all drift
gillnet gear set by that vessel in the
Stellwagen Bank/Jeffreys Ledge
Restricted Area must be removed from
the water and stowed on board the
vessel before a vessel returns to port.

(5) Other Northeast Gillnet Waters
Area—(i) Area. The Other Northeast
Gillnet Waters Area consists of all state
and Federal U.S. waters from the U.S./
Canada border to Long Island, NY, at
72°30" W long. south to 36°33.03’ N lat.
and east to the eastern edge of the EEZ,
with the exception of the Cape Cod Bay
Restricted Area, Stellwagen Bank/
Jeffreys Ledge Restricted Area, Great
South Channel Restricted Gillnet Area,
Great South Channel Sliver Restricted
Area, and exempted waters listed in
paragraph (a)(3) of this section.

(ii) Year-round area-specific gear or
vessel requirements. No person or vessel
may fish with or possess drift gillnet
gear in the Other Northeast Gillnet
Waters Area unless that gear complies
with the gear marking requirements
specified in paragraph (b) of this
section, or unless the gear is stowed as
specified in § 229.2. Additionally, no
person or vessel may fish with or
possess drift gillnet gear at night in the
Other Northeast Gillnet Waters Area
unless that gear is tended, or unless the
gear is stowed as specified in § 229.2.
During that time, all drift gillnet gear set
by that vessel in the Other Northeast
Gillnet Waters Area must be removed
from the water and stowed on board the
vessel before a vessel returns to port.

(iii) Seasonal area-specific gear or
vessel requirements. From September 1
to May 31, no person or vessel may fish
with or possess drift gillnet gear in the
Other Northeast Gillnet Waters Area
that is south of a straight line from
41°18.2" N lat., 71°51.5" W long. (Watch
Hill Point, RI) south to 40°00” N lat. and
then east to the eastern edge of the EEZ,
unless that gear complies with the gear
marking requirements specified in
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paragraph (b) of this section, or unless
the gear is stowed as specified in
§229.2. Additionally, no person or
vessel may fish with or possess drift
gillnet gear at night in the Other
Northeast Gillnet Waters Area unless
that gear is tended, or unless the gear is
stowed as specified in § 229.2. During
that time, all drift gillnet gear set by that
vessel in the Other Northeast Gillnet
Waters Area must be removed from the
water and stowed on board the vessel
before a vessel returns to port.

(6) Mid/South Atlantic Gillnet Waters
Area—(i) Area. The Mid/South Atlantic
Gillnet Waters consists of all U.S. waters
bounded on the north from Long Island,
NY at 72°30° W long. south to 36°33.03’
N lat. and east to the eastern edge of the
EEZ, and bounded on the south by
32°00’ N lat., and east to the eastern
edge of the EEZ. When the Mid/South
Atlantic Gillnet Waters Area overlaps
the Southeast U.S. Restricted Area and
its restricted period as specified in
paragraphs (f)(1) and (2) of this section,
then the closure and exemption for the
Southeast U.S. Restricted Area as
specified in paragraph (f)(2) of this
section applies.

(ii) Area-specific gear or vessel
requirements. From September 1
through May 31, no person or vessel
may fish with or possess drift gillnet
gear at night in the Mid/South Atlantic
Gillnet Waters Area unless:

(A) The gear complies with gear
marking requirements specified in
paragraph (b) of this section;

(B) The gear is tended; and

(C) All gear is removed from the water
and stowed on board the vessel before
a vessel returns to port. No person or
vessel may possess drift gillnet at night
in the Mid/South Atlantic Gillnet
Waters unless the gear is stowed as
specified in § 229.2. When the Mid/
South Atlantic Gillnet Waters Area
overlaps the Southeast U.S. Restricted
Area and its restricted period as
specified in paragraphs (f)(1) and (2) of
this section, then the closure and
exemption for the Southeast U.S.
Restricted Area as specified in
paragraph (f)(2) of this section applies.

(f) Restrictions applicable to the
Southeast U.S. Restricted Area—(1)
Area. The Southeast U.S. Restricted
Area consists of the area bounded by
straight lines connecting the following
points in the order stated from south to
north:

TABLE 23 TO PARAGRAPH (f)(1)

TABLE 23 TO PARAGRAPH (f)(1)—

Point N lat. W long.
SERAT ..o 27°51" W)
SERA2 ................ 27°51" 80°00"

Continued
Point N lat. W long.

................ 32°00" 80°00’

..... 32°36" 78°52’

..... 32°51’ 78°36’

..... 33°15’ 78°24’
[EOT 33°27’ 78°04’
................ 3 78°33.9

1Florida shoreline.

2 South Carolina shoreline.

(i) Southeast U.S. Restricted Area N.
The Southeast U.S. Restricted Area N
consists of the Southeast U.S. Restricted
Area from 29°00’ N lat. northward.

(i1) Southeast U.S. Restricted Area S.
The Southeast U.S. Restricted Area S
consists of the Southeast U.S. Restricted
Area southward of 29°00” N lat.

(2) Restricted periods, closure, and
exemptions—(i) Restricted periods. The
restricted period for the Southeast U.S.
Restricted Area N is from November 15
through April 15, and the restricted
period for the Southeast U.S. Restricted
Area S is from December 1 through
March 31.

(ii) Closure for gillnets. (A) Except as
provided under paragraph (f)(2)(v) of
this section, fishing with or possessing
gillnet in the Southeast U.S. Restricted
Area N during the restricted period is
prohibited.

(B) Except as provided under
paragraphs (f)(2)(iii) and (iv) of this
section, fishing with gillnet in the
Southeast U.S. Restricted Area S during
the restricted period is prohibited.

(iii) Exemption for Southeastern U.S.
Atlantic shark gillnet fishery. Fishing
with gillnet for sharks with webbing of
5 inches (12.7 cm) or greater stretched
mesh is exempt from the restrictions
under paragraph (f)(2)(ii)(B) of this
section if:

(A) The gillnet is deployed so that it
encloses an area of water;

(B) A valid commercial directed shark
limited access permit has been issued to
the vessel in accordance with 50 CFR
635.4(e) and is on board;

(C) No net is set at night or when
visibility is less than 500 yards (1,500 ft,
460 m);

(D) The gillnet is removed from the
water before night or immediately if
visibility decreases below 500 yards
(1,500 ft, 460 m);

(E) Each set is made under the
observation of a spotter plane;

(F) No gillnet is set within 3 nautical
miles (5.6 km) of a right, humpback, or
fin whale;

(G) The gillnet is removed
immediately from the water if a right,
humpback, or fin whale moves within 3
nautical miles (5.6 km) of the set gear;

(H) The gear complies with the gear
marking requirements specified in
paragraph (b) of this section; and

(I) The operator of the vessel calls the
Southeast Fisheries Science Center
Panama City Laboratory in Panama City,
FL, not less than 48 hours prior to
departing on any fishing trip in order to
arrange for observer coverage. If the
Panama City Laboratory requests that an
observer be taken on board a vessel
during a fishing trip at any time from
December 1 through March 31 south of
29°00" N lat., no person may fish with
such gillnet aboard that vessel in the
Southeast U.S. Restricted Area S unless
an observer is on board that vessel
during the trip.

(iv) Exemption for Spanish Mackerel
component of the Southeast Atlantic
gillnet fishery. Fishing with gillnet for
Spanish mackerel is exempt from the
restrictions under paragraph (f)(2)(ii)(B)
of this section from December 1 through
December 31, and from March 1 through
March 31 if:

(A) Gillnet mesh size is between 3.5
inches (8.9 cm) and 47/s inches (12.4 cm)
stretched mesh;

(B) A valid commercial vessel permit
for Spanish mackerel has been issued to
the vessel in accordance with 50 CFR
622.4(a)(2)(iv) and is on board;

(C) No person may fish with, set,
place in the water, or have on board a
vessel a gillnet with a float line longer
than 800 yards (2,400 ft, 732 m);

(D) No person may fish with, set, or
place in the water more than one gillnet
at any time;

(E) No more than two gillnets,
including any net in use, may be
possessed at any one time; provided,
however, that if two gillnets, including
any net in use, are possessed at any one
time, they must have stretched mesh
sizes (as allowed under the regulations)
that differ by at least .25 inch (.64 cm);

(F) No person may soak a gillnet for
more than 1 hour. The soak period
begins when the first mesh is placed in
the water and ends either when the first
mesh is retrieved back on board the
vessel or the gathering of the gillnet is
begun to facilitate retrieval on board the
vessel, whichever occurs first; providing
that, once the first mesh is retrieved or
the gathering is begun, the retrieval is
continuous until the gillnet is
completely removed from the water;

(G) No net is set at night or when
visibility is less than 500 yards (1,500 ft,
460 m);

(H) The gillnet is removed from the
water before night or immediately if
visibility decreases below 500 yards
(1,500 ft, 460 m);
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(I) No net is set within 3 nautical
miles (5.6 km) of a right, humpback, or
fin whale;

(J) The gillnet is removed immediately
from the water if a right, humpback, or
fin whale moves within 3 nautical miles
(5.6 km) of the set gear; and

(K) The gear complies with the gear
marking requirements specified in
paragraph (b) of this section, the
universal anchored gillnet gear
requirements specified in paragraph
(d)(1) of this section, and the area-
specific requirements for anchored
gillnets specified in paragraphs
(d)(8)(ii)(A) through (D) of this section
for the Mid/South Atlantic Gillnet
Waters.

(v) Exemption for vessels in transit
with gillnet aboard. Possession of gillnet
aboard a vessel in transit is exempt from
the restrictions under paragraph
(£)(2)(i1)(A) of this section if: All nets are
covered with canvas or other similar
material and lashed or otherwise
securely fastened to the deck, rail, or
drum; and all buoys, high flyers, and
anchors are disconnected from all
gillnets. No fish may be possessed
aboard such a vessel in transit.

(vi) Restrictions for trap/pot gear.
Fishing with trap/pot gear in the
Southeast U.S. Restricted Area N during
the restricted period is allowed if:

(A) Trap/pot gear is not fished in a
trap/pot trawl;

(B) All buoys or flotation devices are
attached to the buoy line with a weak
link that meets the requirements of
paragraph (c)(2)(ii) of this section. The
weak link has a maximum breaking
strength of 600 lbs (272 kg) except in
Florida State waters where the
maximum breaking strength is 200 lbs
(91kg);

(C) The buoy line has a maximum
breaking strength of 2,200 lbs (998 kg)
except in Florida State waters where the
maximum breaking strength is 1,500 lbs
(630 kg);

(D) The entire buoy line must be free
of objects (e.g., weights, floats, etc.)
except where it attaches to the buoy and
trap/pot;

(E) The buoy line is made of sinking
line;

(F) The gear complies with gear
marking requirements as specified in
paragraph (b) of this section; and

(G) Trap/pot gear that is deployed in
the EEZ (as defined in §600.10 of this
title) is brought back to port at the
conclusion of each fishing trip.

(g) Restrictions applicable to the
Other Southeast Gillnet Waters—(1)
Area. The Other Southeast Gillnet
Waters Area includes all waters
bounded by 32°00’ N lat. on the north
(near Savannah, GA), 26°46.50" N lat. on
the south (near West Palm Beach, FL),
80°00” W long. on the west, and the EEZ
boundary on the east.

(2) Closure for gillnets. Fishing with
or possessing gillnet gear in the Other
Southeast Gillnet Waters Area north of
29°00” N lat. from November 15 through
April 15 or south of 29°00” N lat. from
December 1 through March 31 is
allowed if one of the following
exemptions applies:

(i) Exemption for Southeastern U.S.
Atlantic shark gillnet fishery. Fishing
with or possessing gillnet gear with
webbing of 5 inches (12.7 cm) or greater
stretched mesh is allowed if:

(A) The gear is marked as required in
paragraph (b) of this section;

(B) No net is set within 3 nautical
miles (5.6 km) of a right, humpback, or
fin whale; and

(C) The gear is removed immediately
from the water if a right, humpback, or
fin whale moves within 3 nautical miles
(5.6 km) of the set gear.

(ii) Exemption for Southeast Atlantic
gillnet fishery. Fishing with or
possessing gillnet gear is allowed if:

(A) The gear is marked as required in
paragraph (b) of this section; or

(B) The gear is fished south of 27°51"
N.

(iii) Exemption for vessels in transit
with gillnet aboard. Possession of gillnet
gear aboard a vessel in transit is allowed
if:

(A) All nets are covered with canvas
other similar material and securely
fastened to the deck, rail, or drum; and

(B) All buoys, high flyers, and anchors
are disconnected from all gillnets.

(h) Restrictions applicable to the
Southeast U.S. Monitoring Area—(1)
Area. The Southeast U.S. Monitoring
Area consists of the area from 27°51" N
lat. (near Sebastian Inlet, FL) south to
26°46.50” N lat. (near West Palm Beach,
FL), extending from the shoreline or
exemption line out to 80°00” W long.

(2) Restrictions for Southeastern U.S.
Atlantic shark gillnet fishery. Fishing
with or possessing gillnet gear with
webbing of 5 inches (12.7 cm) or greater
stretched mesh from December 1
through March 31 is allowed if:

(i) The gear complies with the gear
marking requirements specified in
paragraph (b) of this section;

(ii) The vessel owner/operator is in
compliance with the vessel monitoring
system (VMS) requirements found in 50
CFR 635.69; and

(iii) The vessel owner/operator and
crew are in compliance with observer
requirements found in §229.7.

(3) Restrictions for Southeastern U.S.
Atlantic shark gillnet fishery vessels in
transit. Possession of gillnet gear with
webbing of 5 inches (12.7 cm) or greater
stretched mesh aboard a vessel in transit
from December 1 through March 31 is
allowed if:

(i) All gear is stowed as specified in
§229.2; and

(ii) The vessel owner/operator is in
compliance with the vessel monitoring
system (VMS) requirements found in 50
CFR 635.69.

(i) Other provisions. In addition to
any other emergency authority under
the Marine Mammal Protection Act, the
Endangered Species Act, the Magnuson-
Stevens Fishery Conservation and
Management Act, or other appropriate
authority, the Assistant Administrator
may take action under this section in
the following situations:

(1) Entanglements in critical habitat
or restricted areas. If a serious injury or
mortality of a right whale occurs in the
Cape Cod Bay Restricted Area from
January 1 through May 15, in the Great
South Channel Restricted Area from
April 1 through June 30, the Southeast
U.S. Restricted Area N from November
15 to April 15, or the Southeast U.S.
Restricted Area S from December 1
through March 31 as the result of an
entanglement by trap/pot or gillnet gear
allowed to be used in those areas and
times, the Assistant Administrator shall
close that area to that gear type (i.e.,
trap/pot or gillnet) for the rest of that
time period and for that same time
period in each subsequent year, unless
the Assistant Administrator revises the
restricted period in accordance with
paragraph (i)(2) of this section or unless
other measures are implemented under
paragraph (i)(2) of this section.

(2) Other special measures. The
Assistant Administrator may, in
consultation with the Take Reduction
Team, revise the requirements of this
section through a publication in the
Federal Register if:
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(i) NMFS verifies that certain gear
characteristics are both operationally
effective and reduce serious injuries and
mortalities of endangered whales;

(ii) New gear technology is developed
and determined to be appropriate;

(iii) Revised breaking strengths are
determined to be appropriate;

(iv) New marking systems are
developed and determined to be
appropriate;

(v) NMFS determines that right
whales are remaining longer than
expected in a closed area or have left
earlier than expected;

(vi) NMFS determines that the
boundaries of a closed area are not
appropriate;

(vii) Gear testing operations are
considered appropriate; or

(viii) Similar situations occur.
[FR Doc. 2022-04391 Filed 3—-2-22; 8:45 am]
BILLING CODE 3510-22-P
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NUCLEAR REGULATORY
COMMISSION

10 CFR Part 50
[Docket No. PRM-50-112; NRC-2015-0213]
Determining Which Structures,

Systems, Components and Functions
Are Important to Safety

AGENCY: Nuclear Regulatory
Commission.

ACTION: Petition for rulemaking; denial.

SUMMARY: The U.S. Nuclear Regulatory
Commission (NRC) is denying a petition
for rulemaking (PRM), dated July 20,
2015, and supplemented on August 31,
2015, submitted by Kurt T. Schaefer (the
petitioner). The petition was docketed
by the NRC on September 4, 2015, and
was assigned Docket No. PRM—-50-112.
The petitioner requested that the NRC
amend its regulations to define the term
“important to safety’’ and provide a set
of specific criteria for determining
which structures, systems, components
and functions are “important to safety.”
The NRC is denying the petition
because the issue raised does not
involve a significant safety or security
concern, and the existing NRC
regulations, guidance, and procedures
adequately address the issue raised in
the PRM. A prescriptive approach that
defines criteria for structures, systems,
components and functions “important
to safety” would likely have unintended
consequences for the licensing bases of
the current operating fleet and could
reduce operational flexibility without
providing a clear safety benefit. The
NRC'’s current regulations continue to
provide reasonable assurance of
adequate protection of public health and
safety, promote the common defense
and security, and protect the
environment.

DATES: The docket for the petition for
rulemaking PRM—-50-112 is closed on
March 3, 2022.

ADDRESSES: Please refer to Docket ID
NRC-2015-0213 when contacting the
NRC about the availability of

information for this action. You may
obtain publicly-available information
related to this action by any of the
following methods:

e Federal Rulemaking Website: Go to
https://www.regulations.gov and search
for Docket ID NRC-2015-0213. Address
questions about NRC dockets to Dawn
Forder; telephone: 301-415-3407;
email: Dawn.Forder@nrc.gov. For
technical questions, contact the
individual listed in the FOR FURTHER
INFORMATION CONTACT section of this
document.

e NRC’s Agencywide Documents
Access and Management System
(ADAMS): You may obtain publicly-
available documents online in the
ADAMS Public Documents collection at
https://www.nrc.gov/reading-rm/
adams.html. To begin the search, select
“Begin Web-based ADAMS Search.” For
problems with ADAMS, please contact
the NRC’s Public Document Room (PDR)
reference staff at 1-800-397—-4209, 301—
415-4737, or by email to
PDR.Resource@nrc.gov. For the
convenience of the reader, instructions
about obtaining materials referenced in
this document are provided in the
““Availability of Documents” section.

e NRC’s PDR: You may examine and
purchase copies of public documents,
by appointment, at the NRC’s PDR,
Room P1 B35, One White Flint North,
11555 Rockville Pike, Rockville,
Maryland 20852. To make an
appointment to visit the PDR, please
send an email to PDR.Resource@nrc.gov
or call 1-800-397-4209 or 301-415—
4737, between 8:00 a.m. and 4:00 p.m.
(ET), Monday through Friday, except
Federal holidays.

FOR FURTHER INFORMATION CONTACT:
Stacy Joseph, Office of Nuclear Reactor
Regulation, telephone: 301-415-32586,
email: Stacy.Joseph@nrc.gov, U.S.
Nuclear Regulatory Commission,
Washington, DC 20555-0001.
SUPPLEMENTARY INFORMATION:

I. The Petition

Section 2.802 of title 10 of the Code
of Federal Regulations (10 CFR),
“Petition for rulemaking—requirements
for filing,” provides an opportunity for
any person to petition the Commission
to issue, amend, or rescind any
regulation. On July 20, 2015, the NRC
received a PRM from Mr. Kurt T.
Schaefer (the petitioner), which was
supplemented on August 31, 2015. The

NRC assigned this PRM the docket
number of PRM-50-112. On January 6,
2016 (81 FR 410), the NRC published a
notice of docketing and request for
comment in the Federal Register. The
petitioner requested that the NRC
amend its regulations in § 50.2,
“Definitions,” of 10 CFR part 50,
“Domestic Licensing of Production and
Utilization Facilities,” to include a
definition with specific criteria for
determining what structures, systems,
components (SSCs) and functions are
“important to safety.”” The petitioner
stated that “[t]he nuclear industry is on
its third generation of engineers and
regulators with no clear definition of
what is ‘important to safety’”” and that
“there is no excuse for not having a
concise set of functional criteria
defining such a used term.”

The petitioner noted that the “NRC
staff’s current position is that SSCs
‘important to safety’ consists of two
subcategories, ‘safety-related’ and ‘non-
safety-related.”” The petitioner stated
that while safety-related SSCs are
defined in §50.2, “the regulations do
not provide an equivalent set of criteria
for determining which non-safety-
related SSCs are ‘important to safety.””
The petitioner noted that there is very
little agreement about what ‘“non-safety-
related structures, systems and
components (SSCs) should be
categorized as ‘important to safety.””
Furthermore, the petitioner stated that
“there is only a general description of
what is ‘important to safety’ in 10 CFR
part 50, appendix A, [‘General Design
Criteria for Nuclear Power Plants,’] and
the regulations do not provide a specific
set of criteria for determining which
SSCs are ‘important to safety.””” The
petitioner stated that “NRC Generic
Letter (GL) 84—-01, “NRC use of the
terms, ‘Important to Safety’ and ‘Safety-
Related’,” and its attachments, clarified
the NRC staff’s use of these terms, but
did not “provide a specific set of criteria
for determining which non-safety-
related SSCs are to be categorized as
‘important to safety.””” The petitioner
stated that, ““‘there are regulations,
regulatory guidance and routinely
generated regulatory evaluations, based
on SSCs with no specific criteria that
determines what are the applicable
SSCs.” In the petition, the petitioner
recommended text and specific criteria
for the definition of “important to
safety.”
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II. Public Comments on the Petition

On January 6, 2016, the NRC
requested comments from the public on
the petition. As part of the request for
public comments, the NRC also
requested (1) any new information and
analysis that could provide the basis for
changes to the NRC’s regulations, (2)
specific examples where the lack of a
formal NRC definition of the terms
“safety related” and “important to
safety”” directly resulted in adverse
consequences to external stakeholders,
(3) the regulations that would require
revision to reflect the new definition
and the nature (objective) of the revision
for each provision of the regulation that
must be revised, and (4) any guidance
needed to implement the new
definition, including what the scope
should be, level of detail, and content of
the guidance.

The comment period closed on March
21, 2016, and the NRC received 12
comment submissions containing a total
of 102 individual comments. A
comment submission is a
communication or document submitted
to the NRC by an individual or entity
with one or more individual comments
addressing a subject or issue. Seven of
the public comment submissions
opposed the petition, three supported
the petition, and two were responses
from the petitioner to other comment
submissions. Three of the public
comment submissions were received
after the end of the comment period, but
the NRC considered them in the
comment analysis. All of the comment
submissions received on this petition
are available as indicated in the
“Availability of Documents” section of
this document and on https://
www.regulations.gov under Docket ID
NRC-2015-0213.

The NRC addressed the comments in
a separate document, “NRC Response to
Public Comments for PRM—50-112," as
listed in the ““Availability of
Documents” section of this document. A
brief summary of these comments and
the NRC’s responses is included here.

Several comment submissions
opposing the petition indicate that
nuclear power plant applicants and
licensees have an existing
understanding of the safety
classification terms as applied to their
nuclear power plants and do not see the
need for a specific definition of
“important to safety”” for SSCs at all
nuclear power plants in § 50.2. Several
comment submissions opposing the
petition also assert that the specification
of a definition of “important to safety”
in § 50.2 might result in confusion
among nuclear power plant applicants

and licensees over the classification of
the SSCs at their nuclear power plants.
Several comment submissions opposing
the petition also indicate that significant
costs might be involved with the
development and implementation of a
definition of “important to safety” for
SSCs at all nuclear power plants that
would outweigh the benefits of such an
effort.

Several comment submissions
supporting the petition suggest that a
specific definition for “important to
safety” in § 50.2 for SSCs at all nuclear
power plants would resolve uncertainty
regarding the scope of SSCs classified as
“important to safety’” and help improve
safety at nuclear power plants.
Comment submissions supporting the
petition also stated that a specific
definition of “important to safety”” in
the NRC regulations would help reduce
cost for nuclear power plant applicants
and licensees by providing regulatory
certainty. Several comment submissions
supporting the petition recommend that
a definition of “important to safety”
should be consistent or compatible with
the safety classification methods
developed, or under development, by
other organizations.

III. Reasons for Denial

The NRC is denying the petition
because the issue raised in the petition
does not involve a significant safety or
security concern and because the
existing NRC regulations, guidance, and
procedures adequately address the issue
raised in the petition. More specifically,
the NRC is denying the petition because
the proposed rulemaking effort to define
“important to safety” in § 50.2 for SSCs
and their functions at all nuclear power
plants does not have a safety benefit for
nuclear power plants under 10 CFR part
50 and part 52, “Licenses, Certifications,
and Approvals for Nuclear Power
Plants.” The NRC maintains that a
strong regulatory framework including a
clear understanding of regulatory
terminology is important to provide
adequate protection of public health and
safety. The NRC’s current regulatory
framework is supported by the well-
established understanding of
terminology such as “important to
safety,” as documented in regulatory
guidance, policy, and licensee and
applicant documentation.

The NRC agrees with the petitioner
that a specific definition of “important
to safety’” for SSCs and their functions
at all nuclear power plants is not
provided in § 50.2. As noted by the
petitioner, the history of the terms
“important to safety’’ and “safety-
related”” has not been straightforward.
However, a rulemaking effort to define

“important to safety’” in § 50.2 for SSCs
and their functions at all nuclear power
plants does not present a safety benefit
for nuclear power plants under 10 CFR
parts 50 and 52 and the existing
regulatory framework provides adequate
protection.

Historic Guidance and Rulemaking
Activity on Defining “Important to
Safety”’

The evolution of the different uses of
safety classification terms at the NRC
has a lengthy, complicated regulatory
history. For example, the meaning of
“important to safety” and ‘“‘safety-
related” was a topic of discussion
following the accident at the Three Mile
Island, Unit 2 (TMI-2) nuclear power
plant in 1979 and during the subsequent
litigation. Specifically, in the Atomic
Safety and Licensing Appeal Board
Decision in the Matter of Metropolitan
Edison Company, et al. (Three Mile
Island Nuclear Station, Unit No. 1)
dated May 26, 1983 (ALAB-729, 17
NRC 814 (1983)), the Appeal Board
confirmed the distinction between the
use of the terms “important to safety”
and “‘safety-related”” during the
litigation of the restart of the TMI-1
nuclear power plant.

After the TMI-2 accident evaluation,
numerous NRC documents addressed
the distinction between the “important
to safety” and “‘safety-related”
classifications of SSCs at nuclear power
plants. For example, the NRC
documented its position on the meaning
of “important to safety” in a staff
memorandum dated November 20,
1981, from Harold R. Denton, Director,
Office of Nuclear Reactor Regulation
(NRR), to all NRR personnel. This
memorandum specifies the proper use
of “important to safety’” and “‘safety-
related” by the NRC staff. Specifically,
the 1981 Denton memorandum states
that “ ‘important to safety’ encompasses
the broad class of plant features,
covered (not necessarily explicitly) in
the General Design Criteria, that
contribute in [an] important way to safe
operation and protection of the public
in all phases and aspects of facility
operation (i.e., normal operation and
transient control as well as accident
mitigation).”” The 1981 Denton
memorandum further states that
“important to safety’” includes “safety-
related” as a subset. Subsequently, in
December 1983, Harold R. Denton wrote
a letter to the Utility Safety
Classification Group restating the
position taken in the 1981
memorandum and explaining the
historical acceptance of the distinction
between these terms. The 1983 Denton
letter also stated that “NRC regulatory
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jurisdiction involving a safety matter is
not controlled by the use of terms such
as ‘safety related’ or ‘important to
safety.””” Generic Letter 84—01 reiterated
this distinction in terminology to
nuclear power plant applicants and
licensees and included the 1983 Denton
letter as an enclosure.

Relatedly, in NUREG-0660, Volume
1, “NRC Action Plan Developed as a
Result of the TMI-2 Accident,” dated
May 1980, the NRC staff proposed
numerous TMI-2 Action Plan items to
provide assurance of nuclear power
plant safety, including Item L.F,
“Quality Assurance,” to improve the
quality assurance (QA) program for
design, construction, and operations to
provide greater assurance that plant
design, construction, and operational
activities are conducted in a manner
commensurate with their importance to
safety. In Item LF.1, “Expand QA list,”
the NRC staff proposed the development
of guidance for licensees to expand their
QA lists to cover equipment “important
to safety”” and rank the equipment in
order of its importance to safety.
NUREG—-0737, “Clarification of TMI
Action Plan Requirements,” dated
November 1980, provided the list of
TMI-2 Action Plan items that were
subsequently approved by the
Commission for implementation (which
did not include Item I.F.1). As noted in
NUREG-0933, “Resolution of Generic
Safety Issues,” Section 1, “TMI Action
Plan Items,” Item I.F.1 was considered
resolved, with any further guidance to
be addressed through the normal
processes. Therefore, the list and
ranking of “important to safety”
equipment proposed in Item L.F.1 was
not created because the NRC determined
it was not needed at the time.

In Memorandum and Order (CLI-84—
9), “In the Matter of Long Island
Lighting Company (Shoreham Nuclear
Power Station, Unit 1),” June 5, 1984,
the Commission recognized that “the
history of the use of the terms
‘important to safety’ and ‘safety-related’
is tortuous and somewhat inconsistent.”
The Commission directed the NRC staff
to proceed with rulemaking on the use
of the terms “important to safety” and
“safety-related.” In SECY-85-119,
“Issuance of Proposed Rule on the
Important to Safety Issue,” dated April
5, 1985, the NRC staff provided to the
Commission a proposed rule to define
“important to safety” for SSCs at
nuclear power plants. In the staff
requirements memorandum (SRM) for
SECY-85-119, “Issuance of Proposed
Rule on the Important-to-Safety Issue,”
dated December 31, 1985, the
Commission disapproved SECY-85-119
and provided direction to NRC staff for

redrafting a proposed definition of
“important to safety.” In SECY-86-164,
“Proposed Rule on the Important to
Safety Issue,” dated May 29, 1986, the
NRC staff provided a revised version of
a proposed definition of “important to
safety” for Commission consideration,
and also reviewed the existing use of
this term in the NRC’s regulations. By
June 1987, three of four Commissioners
voted 2—1 to disapprove the proposed
rule, but no further action was taken. As
documented in a memorandum dated
June 24, 1991, from Samuel J. Chilk,
SECY closed SECY—86—164 on the basis
that informal discussions between the
staff in the NRC Office of the Executive
Director for Operations (OEDO) and
Office of the Secretary indicated that
there may no longer be any need for the
Commission to address the issues in
SECY-18-164. Since that time, the NRC
staff has not engaged in further
rulemaking action to define “important
to safety.”

Use of “Important to Safety” in NRC
Regulations

The term “important to safety” first
appeared in appendix A to 10 CFR part
50, published as a final rule in the
Federal Register on February 20, 1971
(36 FR 03255). However, when
appendix A and appendix B, “Quality
Assurance Criteria for Nuclear Power
Plants and Fuel Reprocessing Plants,” to
10 CFR part 50 were developed in the
late 1960s and early 1970s, the NRC
focused its regulatory activities on a
deterministic approach for safety-related
SSCs, and allowed licensees to address
much of the design and treatment of
other SSCs in licensee documents. For
example, final safety analysis reports
(FSARs) for nuclear power plants
typically have described some SSCs that
are “‘important to safety” but are not
classified as “safety-related” and that
have a reduced amount of NRC
regulatory treatment compared with
“safety-related” SSCs. Over time, the
NRC developed regulations that address
SSCs beyond those classified as “safety-
related.” For example, the NRC specifies
requirements for a wide range of SSCs,
including SSCs that are important to
safety but not classified as “‘safety-
related,” in § 50.49, “Environmental
qualification of electric equipment
important to safety for nuclear power
plants”; § 50.62, “Requirements for
reduction of risk from anticipated
transients without scram (ATWS) events
for light-water-cooled nuclear power
plants”; § 50.63, “Loss of all alternating
current power”’; and §50.65,
“Requirements for monitoring the
effectiveness of maintenance at nuclear
power plants.”

In addition, the term “important to
safety’” appears in several reactor fire
protection regulations. The NRC
regulations in § 50.48, “‘Fire protection,”
require that each operating nuclear
power plant have a fire protection plan
that satisfies General Design Criterion
(GDCQ) 3, “Fire protection,” of appendix
A to 10 CFR part 50. GDC 3 requires that
SSCs that are “important to safety” be
designed and located to minimize,
consistent with other safety
requirements, the probability and effect
of fires and explosions. Section II.A of
appendix R, “Fire Protection Program
for Nuclear Power Facilities Operating
Prior to January 1, 1979,” to 10 CFR part
50 in states that the fire protection
program shall extend the concept of
defense-in-depth to fire protection in
fire areas that are “important to safety,”
with the objectives of dealing with
prevention, detection, and protection.

For conformance with fire protection
requirements, § 50.48(c) permits
operating plants to voluntarily
transition their deterministic fire
protection program to one based on risk-
informed and performance-based
requirements using National Fire
Protection Association Standard (NFPA)
805, “Performance-Based Standard for
Fire Protection for Light Water Reactor
Electric Generating Plants,” 2001
Edition. Section 50.48(c) also
establishes an alternative regulatory
structure for fire protection and permits
licensees to voluntarily adopt NFPA
805, which would allow licensees the
option to use a risk-informed,
performance-based approach to change
the deterministic fire protection
configurations and procedures of their
operating reactors. Licensees adopting a
risk informed approach for conformance
with fire protection programs did not
change the safety classification of their
equipment—rather, they maintained fire
protection areas that are considered
“important to safety” under a
deterministic approach within the scope
of the program. Almost all nuclear
power plants that transitioned to the
§ 50.48(c) regulatory structure
performed plant modifications that
resulted in a decrease in the plant core
damage frequency. If the modifications
required installation of non-safety-
related equipment, the additional
modifications were considered
“important to safety,” as the equipment
was required to safely shutdown the
plant following a fire event but not
required to mitigate the consequences of
an accident.

More recently, the NRC regulations in
§50.69, “Risk-informed categorization
and treatment of structures, systems and
components for nuclear power
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reactors,” allow nuclear power plant
licensees to request, in a license
amendment, the implementation of risk-
informed categorization and treatment
of SSCs at their nuclear power plants.
The scope of § 50.69 extends beyond
safety-related SSCs and addresses the
wider range of SSCs, i.e., SSCs that
would be considered “important to
safety’” at the specific nuclear power
plant. Further, the NRC requires in
§50.55a(b)(3)(iii)(D) that certain
licensees assess the operational
readiness of pumps, valves, and
dynamic restraints within the scope of
the Regulatory Treatment of Non-Safety
Systems (RTNSS) that are not classified
as safety-related, but provide defense-in-
depth for new reactors with passive
cooling systems (such as the AP1000
reactor design) (see 82 FR 32934; July
18, 2017). The RTNSS components in
new reactors with passive cooling
systems would be considered
“important to safety’ at those specific
nuclear power plants.

In sum, these issues provide
additional examples of the consistent
understanding and treatment of
“important to safety” in the existing
regulatory framework, and illustrate

how licensees and applicants may
identify the safety characterization of
SSCs in their documentation without a
set of prescriptive criteria for
determining which SSCs are important
to safety. As illustrated in the previous
discussion, the NRC has over time
addressed SSCs classified as “important
to safety’” in different ways in its
requirements, and in doing so, has
established a framework that uses this
safety classification terminology
without the need for a prescriptive
definition in §50.2.

Basis for Denial

Based on many years of experience
with the current safety classification
terminology, nuclear power plant
applicants and licensees under 10 CFR
part 50 and part 52 have an established
understanding of the importance to
safety for all SSCs in nuclear power
plants as documented in their specific
licensing basis documentation (e.g.,
Final Safety Analysis Reports or Design
Control Documents). In addition, the
NRC and licensees have a common
understanding of the foundation of what
constitutes “important to safety” as
demonstrated in the guidance
documents and generic communications

discussed previously (e.g., the 1981
memorandum from Harold R. Denton to
the NRR staff, 1983 letter from Harold
R. Denton to the Utility Safety
Classification Group, and Generic Letter
84—01). Moreover, the NRC reviews
safety classification information in
applications on a case-by-case basis.
The petitioner has not provided, and
NRC staff has not identified, a safety
reason to create criteria, either
prescriptive or performance based,
defining “important to safety” in § 50.2.

As aresult, a rulemaking effort to add
a definition for “important to safety” for
SSCs and their functions in §50.2 does
not have a safety benefit for nuclear
power plants under 10 CFR parts 50 and
52. Further, the NRC’s current
regulatory framework is supported by
the well-established understanding and
application of terminology such as
“important to safety,” as documented in
regulatory guidance, policy, and
licensee and applicant documentation.

IV. Availability of Documents

The documents identified in the
following table are available to
interested persons through one or more
of the following methods, as indicated.

Document

ADAMS accession No./Federal
Register citation

Generic Letter 1984-01, “NRC Use of the Terms, ‘Important to Safety’ and Safety Related’,” dated January

5, 1984.

Letter dated December 19, 1983, from Harold R. Denton, Director, Office of Nuclear Reactor Regulation, to

T.S. Ellis, lll, Esq., on behalf of the Utility Safety Classification Group.

NUREG-0660, Volume 1, “NRC Action Plan Developed as a Result of the TMI-2 Accident,” dated May 1980
NUREG-0737, “Clarification of TMI Action Plan Requirements,” dated November 1980
NUREG-0933, “Resolution of Generic Safety Issues,” Section 1, “TMI Action Plan ltems”
Staff memorandum dated November 20, 1981, from Harold R. Denton, Director, Office of Nuclear Reactor

Regulation, to all NRR Personnel.

SECY-85-119, “Issuance of Proposed Rule on the Important-To-Safety Issue,” dated April 5, 1985 ...............
SRM-SECY-85-119, “Issuance of Proposed Rule on the Important-To-Safety Issue,” dated December 31,

1985.

SECY-86-164, “Proposed Rule on the Important-To-Safety Issue,” dated May 29, 1986
Memo from the Secretary of the Commission dated June 24, 1991, withdrawing the proposed rulemaking in

SECY-86-164.

Federal Register Notice: PRM-50-112, Determining Which Structures, Systems, Components and Func-
tions are Important to Safety, Petition for Rulemaking; Notice of Docketing and Request for Comment.
PRM-50-112 Petition from Kurt Schaefer Determining Which Structures, Systems, Components and Func-

tions are Important to Safety.

PRM-50-112 Supplement to Petition from Kurt Schaefer Determining Which Structures, Systems, Compo-
nents and Functions are Important to Safety.
Memorandum and Order (CLI-84-9), “In the Matter of Long Island Lighting Company (Shoreham Nuclear

Power Station, Unit 1),” June 5, 1984.

Three Mile Island Nuclear Station, Unit No. 1) dated May 26, 1983 (ALAB-729, 17 NRC 814 (1983)) .............
National Fire Protection Association Standard (NFPA)-805, “Performance-Based Standard for Fire Protection

for Light Water Reactor Electric Generating Plants,” 2001 Edition.

Incorporation by Reference of American Society of Mechanical Engineers Codes and Code Cases (July 18,

2017).

NRC Responses to Public Comments for PRM-50—-112

MLO031150515.
ML17150A235.
ML072470526.
ML051400209.
https://www.nrc.gov/sr0933/.
ML111230453.

ML15322A002.
ML15322A003.

ML15322A005.
ML15322A006.

ML15266A002.
ML15278A208.
ML15278A211.
ML20091K598.

ML16357A784.
https://www.nfpa.org/.

82 FR 32934.

ML21123A223.

The NRC may post materials related
to this document, including public
comments, on the Federal rulemaking

website at https://www.regulations.gov
under Docket ID NRC-2015-0213.

V. Conclusion

For the reasons cited in this
document, the NRC is denying PRM—
50-112. The petition did not present
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any significant new information or
arguments that would warrant the
requested amendment. Current
requirements continue to provide
reasonable assurance of adequate
protection of public health and safety,
promote the common defense and
security, and protect the environment.
Dated: February 22, 2022.
For the Nuclear Regulatory Commission.
Annette L. Vietti-Cook,
Secretary of the Commission.
[FR Doc. 2022—-04052 Filed 3—2-22; 8:45 am]
BILLING CODE 7590-01-P

DEPARTMENT OF ENERGY
10 CFR Part 430
[EERE-2020-BT-STD-0013]
RIN 1904-AE50

Energy Conservation Program: Energy
Conservation Standards for Battery
Chargers, Webinar and Availability of
the Preliminary Technical Support
Document

AGENCY: Office of Energy Efficiency and
Renewable Energy, Department of
Energy.

ACTION: Notification of a webinar and
availability of preliminary technical
support document.

SUMMARY: The U.S. Department of
Energy (“DOE”) will hold a webinar to
discuss and receive comments on the
preliminary analysis it has conducted
for purposes of evaluating energy
conservation standards for battery
chargers. The meeting will cover the
analytical framework, models, and tools
that DOE is using to evaluate potential
standards for this product; the results of
preliminary analyses performed by DOE
for this product; the potential energy
conservation standard levels derived
from these analyses that DOE could
consider for this product should it
determine that proposed amendments
are necessary; and any other issues
relevant to the evaluation of energy
conservation standards for battery
chargers. In addition, DOE encourages
written comments on these subjects. To
inform interested parties and to
facilitate this process, DOE has prepared
an agenda, a preliminary technical
support document (“TSD”’), and briefing
materials, which are available on the
DOE website at: www1.eere.energy.gov/
buildings/appliance standards/
standards.aspx?productid=26&
action=viewlive.

DATES:

Meeting: DOE will hold a webinar on
Thursday, April 21, 2022, from 1:00
p-m. to 4:00 p.m. See section IV, “Public
Participation,” for webinar registration
information, participant instructions
and information about the capabilities
available to webinar participants.

Comments: Written comments and
information will be accepted on or
before, May 2, 2022.

ADDRESSES: Interested persons are
encouraged to submit comments using
the Federal eRulemaking Portal at
www.regulations.gov. Follow the
instructions for submitting comments.
Alternatively, interested persons may
submit comments, identified by docket
number EERE-2020-BT-STD-0013, by
any of the following methods:

1. Federal eRulemaking Portal:
www.regulations.gov. Follow the
instructions for submitting comments.

2. Email: to batterychargers
2020STD0013@ee.doe.gov. Include
docket number EERE-2020-BT-STD-
0013 in the subject line of the message.

No telefacsimiles (‘“‘faxes’’) will be
accepted. For detailed instructions on
submitting comments and additional
information on this process, see section
IV of this document.

Although DOE has routinely accepted
public comment submissions through a
variety of mechanisms, including postal
mail and hand delivery/courier, the
Department has found it necessary to
make temporary modifications to the
comment submission process in light of
the ongoing coronavirus 2019 (COVID—
19) pandemic. DOE is currently
suspending receipt of public comments
via postal mail and hand delivery/
courier. If a commenter finds that this
change poses an undue hardship, please
contact Appliance Standards Program
staff at (202) 586—1445 to discuss the
need for alternative arrangements. Once
the COVID-19 pandemic health
emergency is resolved, DOE anticipates
resuming all of its regular options for
public comment submission, including
postal mail and hand delivery/courier.

Docket: The docket for this activity,
which includes Federal Register
notices, comments, public meeting
transcripts, and other supporting
documents/materials, is available for
review at www.regulations.gov. All
documents in the docket are listed in
the www.regulations.gov index.
However, some documents listed in the
index, such as those containing
information that is exempt from public
disclosure, may not be publicly
available.

The docket web page can be found at
www.regulations.gov/docket/EERE-
2020-BT-STD-0013. The docket web

page contains instructions on how to
access all documents, including public
comments in the docket. See section IV
for information on how to submit
comments through
www.regulations.gov.

FOR FURTHER INFORMATION CONTACT:

Mr. Jeremy Dommu, U.S. Department
of Energy, Office of Energy Efficiency
and Renewable Energy, Building
Technologies, EE-2], 1000
Independence Avenue SW, Washington,
DC 20585-0121. Email:
ApplianceStandardsQuestions@
ee.doe.gov.

Mr. Michael Kido, U.S. Department of
Energy, Office of the General Counsel,
GC-33, 1000 Independence Avenue SW,
Washington, DC 20585-0121.
Telephone: (202) 586—8145. Email:
Michael Kido@hgq.doe.gov.

For further information on how to
submit a comment, review other public
comments and the docket, contact the
Appliance and Equipment Standards
Program staff at (202) 287-1445 or by
email: ApplianceStandardsQuestions@
ee.doe.gov.

SUPPLEMENTARY INFORMATION:
Table of Contents

I. Introduction
A. Authority
B. Rulemaking Process
C. Deviation From Appendix A
II. Background
A. Current Standards
B. Current Process
III. Summary of the Analyses Performed by
DOE
A. Market and Technology Assessment
B. Screening Analysis
C. Engineering Analysis
D. Markups Analysis
E. Energy Use Analysis
F. Life-Cycle Cost and Payback Period
Analyses
G. National Impact Analysis
IV. Public Participation
A. Participation in the Webinar
B. Procedure for Submitting Prepared
General Statements for Distribution
C. Conduct of the Webinar
D. Submission of Comments
V. Approval of the Office of the Secretary

I. Introduction

A. Authority

The Energy Policy and Conservation
Act, as amended (“EPCA”),! authorizes
DOE to regulate the energy efficiency of
a number of consumer products and
certain industrial equipment. (42 U.S.C.
6291-6317) Title III, Part B 2 of EPCA
established the Energy Conservation

1 All references to EPCA in this document refer
to the statute as amended through the Energy Act
of 2020, Public Law 116-260 (Dec. 27, 2020).

2For editorial reasons, upon codification in the
U.S. Code, Part B was redesignated Part A.
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Program for Consumer Products Other
Than Automobiles. These products
include battery chargers, the subject of
this document. (42 U.S.C. 6291(32); 42
U.S.C. 6295(u)(1)(E)(ID; 42 U.S.C.
6292(a)(20))

EPCA further provides that, not later
than 6 years after the issuance of any
final rule establishing or amending a
standard, DOE must publish either a
notification of determination that
standards for the product do not need to
be amended, or a notice of proposed
rulemaking (“NOPR”) including new
proposed energy conservation standards
(proceeding to a final rule, as
appropriate). (42 U.S.C. 6295(m)(1)) Not
later than three years after issuance of
a final determination not to amend
standards, DOE must publish either a
notice of determination that standards
for the product do not need to be
amended, or a NOPR including new
proposed energy conservation standards
(proceeding to a final rule, as
appropriate). (42 U.S.C. 6295(m)(3)(B))

Under EPCA, any new or amended
energy conservation standard must be
designed to achieve the maximum
improvement in energy efficiency that
DOE determines is technologically
feasible and economically justified. (42
U.S.C. 6295(0)(2)(A)) Furthermore, the
new or amended standard must result in
a significant conservation of energy. (42
U.S.C. 6295(0)(3)(B))

DOE is publishing this Preliminary
Analysis to collect data and information
to inform its decision consistent with its
obligations under EPCA.

B. Rulemaking Process

DOE must follow specific statutory
criteria for prescribing new or amended
standards for covered products,
including battery chargers. As noted,
EPCA requires that any new or amended
energy conservation standard prescribed
by the Secretary of Energy (““Secretary”’)
be designed to achieve the maximum
improvement in energy efficiency (or
water efficiency for certain products
specified by EPCA) that is

technologically feasible and
economically justified. (42 U.S.C.
6295(0)(2)(A)) The Secretary may not
prescribe an amended or new standard
that will not result in significant
conservation of energy, or is not
technologically feasible or economically
justified. (42 U.S.C. 6295(0)(3))

To adopt any new or amended
standards for a covered product, DOE
must determine that such action would
result in significant energy savings. (42
U.S.C. 6295(0)(3)(B)) The significance of
energy savings offered by a new or
amended energy conservation standard
cannot be determined without
knowledge of the specific circumstances
surrounding a given rulemaking.? For
example, the United States rejoined the
Paris Agreement on February 19, 2021.
As part of that agreement, the United
States has committed to reducing
greenhouse gas (“GHG”) emissions in
order to limit the rise in mean global
temperature. As such, energy savings
that reduce GHG emission have taken
on greater importance. Additionally,
some covered products and equipment
have most of their energy consumption
occur during periods of peak energy
demand. The impacts of these products
on the energy infrastructure can be more
pronounced than products with
relatively constant demand. In
evaluating the significance of energy
savings, DOE considers differences in
primary energy and full-fuel-cycle
(“FFC”) effects for different covered
products and equipment when
determining whether energy savings are
significant. Primary energy and FFC
effects include the energy consumed in
electricity production (depending on
load shape), in distribution and
transmission, and in extracting,
processing, and transporting primary
fuels (i.e., coal, natural gas, petroleum
fuels), and thus present a more complete
picture of the impacts of energy
conservation standards.

Accordingly, DOE evaluates the
significance of energy savings on a case-
by-case basis. DOE estimates a

combined total of 0.96 quads of FFC
energy savings at the max-tech
efficiency levels for battery chargers.
This represents a 24 percent energy
savings relative to the no-new-standards
case energy consumption for battery
chargers. DOE has initially determined
the energy savings for the candidate
standard levels considered in this
preliminary analysis are “significant”
within the meaning of 42 U.S.C.
6295(0)(3)(B).

To determine whether a standard is
economically justified, EPCA requires
that DOE determine whether the
benefits of the standard exceed its
burdens by considering, to the greatest
extent practicable, the following seven
factors:

(1) The economic impact of the
standard on the manufacturers and
consumers of the products subject to the
standard;

(2) The savings in operating costs
throughout the estimated average life of
the covered products in the type (or
class) compared to any increase in the
price, initial charges, or maintenance
expenses for the covered products that
are likely to result from the standard;

(3) The total projected amount of
energy (or as applicable, water) savings
likely to result directly from the
standard;

(4) Any lessening of the utility or the
performance of the products likely to
result from the standard;

(5) The impact of any lessening of
competition, as determined in writing
by the Attorney General, that is likely to
result from the standard;

(6) The need for national energy and
water conservation; and

(7) Other factors the Secretary of
Energy (Secretary) considers relevant.

(42 U.S.C. 6295(0)(2)(B)(1)(1)—(VII))

DOE fulfills these and other
applicable requirements by conducting
a series of analyses throughout the
rulemaking process. Table I.1 shows the
individual analyses that are performed
to satisfy each of the requirements
within EPCA.

TABLE |.1—EPCA REQUIREMENTS AND CORRESPONDING DOE ANALYSIS

EPCA requirement

Corresponding DOE analysis

Significant Energy Savings

Technological Feasibility

Economic Justification:

1. Economic impact on manufacturers and consumers

3 See 86 FR 70892, 70901 (Dec. 13, 2021).

Shipments Analysis.

National Impact Analysis.

Energy Analysis.

Market and Technology Assessment.
Screening Analysis.

Engineering Analysis.

e Manufacturer Impact Analysis.
o Life-Cycle Cost and Payback Period Analysis.
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TABLE |.1—EPCA REQUIREMENTS AND CORRESPONDING DOE ANALYSIS—Continued

EPCA requirement

Corresponding DOE analysis

2. Lifetime operating cost savings compared to increased cost for the product

3. Total projected energy savings ...............

4. Impact on utility or performance

5. Impact of any lessening of competition

6. Need for national energy and water conservation

7. Other factors the Secretary considers relevant ............ccccooiiiiiiiiiiieniieneeeeee

Life-Cycle Cost Subgroup Analysis.
Shipments Analysis.

Markups for Product Price Analysis.

Energy Analysis.

Life-Cycle Cost and Payback Period Analysis.
Shipments Analysis.

¢ National Impact Analysis.

e Screening Analysis.

e Engineering Analysis.

Manufacturer Impact Analysis.

Shipments Analysis.

National Impact Analysis.

Employment Impact Analysis.

Utility Impact Analysis.

Emissions Analysis.

Monetization of Emission Reductions# Benefits.
Regulatory Impact Analysis.

Further, EPCA establishes a rebuttable
presumption that a standard is
economically justified if the Secretary
finds that the additional cost to the
consumer of purchasing a product
complying with an energy conservation
standard level will be less than three
times the value of the energy savings
during the first year that the consumer
will receive as a result of the standard,
as calculated under the applicable test
procedure. (42 U.S.C. 6295(0)(2)(B)(iii))

EPCA also contains what is known as
an “anti-backsliding” provision, which
prevents the Secretary from prescribing
any amended standard that either
increases the maximum allowable
energy use or decreases the minimum
required energy efficiency of a covered
product. (42 U.S.C. 6295(0)(1)) Also, the
Secretary may not prescribe an amended
or new standard if interested persons
have established by a preponderance of
the evidence that the standard is likely
to result in the unavailability in the
United States in any covered product
type (or class) of performance
characteristics (including reliability),
features, sizes, capacities, and volumes
that are substantially the same as those
generally available in the United States.
(42 U.S.C. 6295(0)(4))

Additionally, EPCA specifies
requirements when promulgating an
energy conservation standard for a
covered product that has two or more
subcategories. DOE must specify a
different standard level for a type or
class of product that has the same
function or intended use, if DOE
determines that products within such
group: (A) Consume a different kind of

4 Currently, in compliance with the preliminary
injunction issued on February 11, 2022, in
Louisiana v. Biden, No. 21-cv—1074-JDC-KK (W.D.
La.), DOE is not monetizing the costs of greenhouse
gas emissions.

energy from that consumed by other
covered products within such type (or
class); or (B) have a capacity or other
performance-related feature which other
products within such type (or class) do
not have and such feature justifies a
higher or lower standard. (42 U.S.C.
6295(q)(1)) In determining whether a
performance-related feature justifies a
different standard for a group of
products, DOE must consider such
factors as the utility to the consumer of
the feature and other factors DOE deems
appropriate. Id. Any rule prescribing
such a standard must include an
explanation of the basis on which such
higher or lower level was established.
(42 U.S.C. 6295(q)(2))

Finally, pursuant to the amendments
contained in the Energy Independence
and Security Act of 2007 (“EISA 2007”),
Public Law 110-140 (December 19,
2007), any final rule for new or
amended energy conservation standards
promulgated after July 1, 2010, is
required to address standby mode and
off mode energy use. (42 U.S.C.
6295(gg)(3)) Specifically, when DOE
adopts a standard for a covered product
after that date, it must, if justified by the
criteria for adoption of standards under
EPCA (42 U.S.C. 6295(0)), incorporate
standby mode and off mode energy use
into a single standard, or, if that is not
feasible, adopt a separate standard for
such energy use for that product. (42
U.S.C. 6295(gg)(3)(A)—(B)) DOE’s current
test procedures for battery chargers
address standby mode and off mode
energy use. In this Preliminary Analysis,
DOE intends to incorporate such energy
use into any amended energy
conservation standards it adopts in the
final rule.

Before proposing a standard, DOE
typically seeks public input on the
analytical framework, models, and tools

that DOE intends to use to evaluate
standards for the product at issue and
the results of preliminary analyses DOE
performed for the product.

DOE is examining whether to amend
the current standards pursuant to its
obligations under EPCA. This
notification announces the availability
of the preliminary TSD, which details
the preliminary analyses and
summarizes the preliminary results of
DOE’s analyses. In addition, DOE is
announcing a public meeting to solicit
feedback from interested parties on its
analytical framework, models, and
preliminary results.

C. Deviation From Appendix A

In accordance with section 3(a) of 10
CFR part 430, subpart C, appendix A
(“appendix A”’), DOE notes that it is
deviating from the provision in
appendix A regarding the pre-NOPR
stages for an energy conservation
standards rulemaking. Section 6(a)(2) of
appendix A states that if the Department
determines it is appropriate to proceed
with a rulemaking, the preliminary
stages of a rulemaking to issue or amend
an energy conservation standard that
DOE will undertake will be a framework
document and preliminary analysis, or
an advance notice of proposed
rulemaking (“ANOPR”). DOE is opting
to deviate from this step by publishing
a preliminary analysis without a
framework document. A framework
document is intended to introduce and
summarize generally the various
analyses DOE conducts during the
rulemaking process and requests initial
feedback from interested parties. As
discussed further in the following
section, prior to this notification of the
preliminary analysis, DOE issued a
request for information on September
16, 2020 (““September 2020 RFI”) in
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which DOE discussed the previous
battery charger energy conservation
standards final rule published on June
13, 2016 (81 FR 38266, “June 2016 Final
Rule”’). 85 FR 57787. In that RFI, DOE
requested comment on whether there
were changes to the technologies
considered as part of the June 2016
Final Rule that would affect potential
amended standards and on any aspect of
its economic justification analysis. 85
FR 57787, 57791-57798. While DOE
received comments on the assumptions
employed in the analysis conducted in
support of the June 2016 Final Rule
(AHAM, No. 7 at p.3 and pp.5-6),5 DOE
did not receive comments or data
suggesting DOE rely on a different
analytical framework from that
conducted for the June 2016 Final Rule.
As DOE intends to rely on substantively
the same analytical methods as in the
most recent rulemaking, publication of
a framework document would not
introduce an analytical framework
different from that on which comment
was requested in the September 2020
RFI and on which comment was
received. As such, DOE is not
publishing a framework document.

Further, section 6(d)(2) of appendix A
specifies that the length of the public
comment period for pre-NOPR
rulemaking documents will vary
depending upon the circumstances of
the particular rulemaking, but will not
be less than 75 calendar days. For this
preliminary analysis, DOE has opted to
instead provide a 60-day comment
period.

As stated, DOE requested comment in
the September 2020 RFI on the analysis
conducted in support of the June 2016
Final Rule and provided stakeholders a
75-day comment period. DOE, however,
did not receive comments suggesting a
need to substantively change the
analytical approach previously taken.
Given that the analysis will largely
remain the same, and in light of the 75-
day comment period DOE has already
provided with its September 2020 RFI,
DOE has determined that a 60-day
comment period is sufficient to enable
interested parties to review the tentative
methodologies and accompanying
analysis to develop meaningful
comments in response to the battery
charger preliminary analysis.

5The parenthetical reference provides a reference
for information located in the docket of DOE’s
rulemaking to amend standards for battery chargers.
(Docket No. EERE-2020-BT-TP-0013, which is
maintained at www.regulations.gov). The references
are arranged as follows: (Commenter name,
comment docket ID number, page of that
document).

II. Background

A. Current Standards

In its June 2016 Final Rule, DOE
prescribed the current energy
conservation standards for battery
chargers manufactured on and after June
13, 2018. 81 FR 38266. These standards
are set forth in DOE’s regulations at 10
CFR 430.32(z) and are repeated in Table
I1.1. The currently applicable DOE test
procedure for battery chargers appears
at 10 CFR part 430 subpart B, appendix
Y (“Appendix Y”).

TABLE II.1—FEDERAL ENERGY CON-
SERVATION STANDARDS FOR BAT-
TERY CHARGERS

Maximum UEC
Product (kWh/yr)
class (as a function of rated

battery energy (“Epatt”))

3.04.

0.1440 * Epan + 2.95.

For Epar <10 Wh, 1.42 kWhly,
Epatt 210 Wh, 0.0255 * Epatt +
1.16.

0.11 * Epan + 3.18.

0.0257 * Epan + .815.

0.0778 * Epan + 2.4.

0.0502 * Epatt + 4.53.

B. Current Process

On September 16, 2020, DOE initiated
an early assessment RFI review to
determine whether any new or amended
standards would satisfy the relevant
requirements of EPCA for a new or
amended energy conservation standard
for battery chargers. 85 FR 57787
(“September 2020 Early Assessment
Review RFI”). Through that RFI, DOE
sought data and information that could
enable the agency to determine whether
DOE should propose a ‘“no new
standard” determination because a more
stringent standard: (1) Would not result
in a significant savings of energy; (2) is
not technologically feasible; (3) is not
economically justified; or (4) any
combination of foregoing. Id.

Comments received to date as part of
the current process have helped DOE
identify and resolve issues related to the
preliminary analyses. Chapter 2 of the
preliminary TSD summarizes and
addresses the comments received.

ITI. Summary of the Analyses
Performed by DOE

For the battery chargers covered in
this preliminary analysis, DOE
conducted in-depth technical analyses
in the following areas: (1) Engineering;
(2) markups to determine product price;
(3) energy use; (4) life cycle cost
(“LCC”) and payback period (‘“PBP”’);
and (5) national impacts. The

preliminary TSD that presents the
methodology and results of each of
these analyses is available at
www.regulations.gov/docket/EERE-
2020-BT-STD-0013.

DOE also conducted, and has
included in the preliminary TSD,
several other analyses that support the
major analyses or are preliminary
analyses that will be expanded if DOE
determines that a NOPR is warranted to
propose amended energy conservation
standards. These analyses include: (1)
The market and technology assessment;
(2) the screening analysis, which
contributes to the engineering analysis;
and (3) the shipments analysis, which
contributes to the LCC and PBP analysis
and the national impact analysis
(“NIA”). In addition to these analyses,
DOE has begun preliminary work on the
manufacturer impact analysis and has
identified the methods to be used for the
consumer subgroup analysis, the
emissions analysis, the employment
impact analysis, the regulatory impact
analysis, and the utility impact analysis.
DOE will expand on these analyses in
the NOPR should one be issued.

A. Market and Technology Assessment

DOE develops information in the
market and technology assessment that
provides an overall picture of the
market for the products concerned,
including general characteristics of the
products, the industry structure,
manufacturers, market characteristics,
and technologies used in the products.
This activity includes both quantitative
and qualitative assessments, based
primarily on publicly available
information. The subjects addressed in
the market and technology assessment
include: (1) A determination of the
scope of the rulemaking and product
classes, (2) manufacturers and industry
structure, (3) existing efficiency
programs, (4) shipments information, (5)
market and industry trends, and (6)
technologies or design options that
could improve the energy efficiency of
the product.

See chapter 3 of the preliminary TSD
for further discussion of the market and
technology assessment.

B. Screening Analysis

DOE uses the following five screening
criteria to determine which technology
options are suitable for further
consideration in an energy conservation
standards rulemaking:

(1) Technological feasibility.
Technologies that are not incorporated
in commercial products or in working
prototypes will not be considered
further.


http://www.regulations.gov/docket/EERE-2020-BT-STD-0013
http://www.regulations.gov/docket/EERE-2020-BT-STD-0013
http://www.regulations.gov
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(2) Practicability to manufacture,
install, and service. If it is determined
that mass production and reliable
installation and servicing of a
technology in commercial products
could not be achieved on the scale
necessary to serve the relevant market at
the time of the projected compliance
date of the standard, then that
technology will not be considered
further.

(3) Impacts on product utility or
product availability. If it is determined
that a technology would have a
significant adverse impact on the utility
of the product for significant subgroups
of consumers or would result in the
unavailability of any covered product
type with performance characteristics
(including reliability), features, sizes,
capacities, and volumes that are
substantially the same as products
generally available in the United States
at the time, it will not be considered
further.

(4) Adverse impacts on health or
safety. If it is determined that a
technology would have significant
adverse impacts on health or safety, it
will not be considered further.

(5) Unique-pathway proprietary
technologies. If a design option utilizes
proprietary technology that represents a
unique pathway to achieving a given
efficiency level, that technology will not
be considered further due to the
potential for monopolistic concerns.

10 CFR part 430, subpart C, appendix
A, sections 6(b)(3) and 7(b).

If DOE determines that a technology,
or a combination of technologies, fails to
meet one or more of the listed five
criteria, it will be excluded from further
consideration in the engineering
analysis.

See chapter 4 of the preliminary TSD
for further discussion of the screening
analysis.

C. Engineering Analysis

The purpose of the engineering
analysis is to establish the relationship
between the efficiency and cost of
battery chargers. There are two elements
to consider in the engineering analysis;
the selection of efficiency levels to
analyze (i.e., the “efficiency analysis”)
and the determination of product cost at
each efficiency level (i.e., the “cost
analysis”). In determining the
performance of higher-efficiency
products, DOE considers technologies
and design option combinations not
eliminated by the screening analysis.
For each product class, DOE estimates
the manufacturer production cost
(“MPC”) for the baseline as well as
higher efficiency levels. The output of
the engineering analysis is a set of cost-

efficiency “curves” that are used in
downstream analyses (i.e., the LCC and
PBP analyses and the NIA).

DOE converts the MPC to the
manufacturer selling price (“MSP”’) by
applying a manufacturer markup. The
MSP is the price the manufacturer
charges its first customer, when selling
into the product distribution channels.
The manufacturer markup accounts for
manufacturer non-production costs and
profit margin. DOE developed the
manufacturer markup by examining
publicly available financial information
for manufacturers of the covered
product.

See chapter 5 of the preliminary TSD
for additional detail on the engineering
analysis.

D. Markups Analysis

The markups analysis develops
appropriate markups (e.g., retailer
markups, distributor markups,
contractor markups) in the distribution
chain and sales taxes to convert MSP
estimates derived in the engineering
analysis to consumer prices, which are
then used in the LCC and PBP analysis.
At each step in the distribution channel,
companies mark up the price of the
product to cover business costs and

rofit margin.

DOE developed baseline and
incremental markups for each actor in
the distribution chain. Baseline
markups are applied to the price of
products with baseline efficiency, while
incremental markups are applied to the
difference in price between baseline and
higher-efficiency models (the
incremental cost increase). The
incremental markup is typically less
than the baseline markup and is
designed to maintain similar per-unit
operating profit before and after new or
amended standards.®

Chapter 6 of the preliminary TSD
provides details on DOE’s development
of markups for battery chargers.

E. Energy Use Analysis

The purpose of the energy use
analysis is to determine the annual
energy consumption of battery chargers
at different efficiencies in representative
U.S. households and businesses, and to
assess the energy savings potential of
increased battery charger efficiency. The
energy use analysis estimates the range
of energy use of battery chargers in the

6 Because the projected price of standards-
compliant products is typically higher than the
price of baseline products, using the same markup
for the incremental cost and the baseline cost would
result in higher per-unit operating profit. While
such an outcome is possible, DOE maintains that in
markets that are reasonably competitive it is
unlikely that standards would lead to a sustainable
increase in profitability in the long run.

field (i.e., as they are actually used by
consumers). The energy use analysis
provides the basis for other analyses
DOE performed, particularly
assessments of the energy savings and
the savings in consumer operating costs
that could result from adopting
amended or new standards.

Chapter 7 of the preliminary TSD
addresses the energy use analysis.

F. Life-Cycle Cost and Payback Period
Analyses

The effect of new or amended energy
conservation standards on individual
consumers usually involves a reduction
in operating cost and an increase in
purchase cost. DOE used the following
two metrics to measure consumer
impacts:

e The LCC is the total consumer
expense of an appliance or product over
the life of that product, consisting of
total installed cost (manufacturer selling
price, distribution chain markups, sales
tax, and installation costs) plus
operating costs (expenses for energy use,
maintenance, and repair). To compute
the operating costs, DOE discounts
future operating costs to the time of
purchase and sums them over the
lifetime of the product.

e The PBP is the estimated amount of
time (in years) it takes consumers to
recover the increased purchase cost
(including installation) of a more-
efficient product through lower
operating costs. DOE calculates the PBP
by dividing the change in purchase cost
at higher efficiency levels by the change
in annual operating cost for the year that
amended or new standards are assumed
to take effect.

Chapter 8 of the preliminary TSD
addresses the LCC and PBP analyses.

G. National Impact Analysis

The NIA estimates the national energy
savings (“NES”) and the net present
value (“NPV”’) of total consumer costs
and savings expected to result from
amended standards at specific efficiency
levels (referred to as candidate standard
levels).” DOE calculates the NES and
NPV for the potential standard levels
considered based on projections of
annual product shipments, along with
the annual energy consumption and
total installed cost data from the energy
use and LCC analyses. For the present
analysis, DOE projected the energy
savings, operating cost savings, product
costs, and NPV of consumer benefits
over the lifetime of battery chargers sold
from 2027 through 2056.

7 The NIA accounts for impacts in the 50 states
and U.S. territories.
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DOE evaluates the impacts of new or
amended standards by comparing a case
without such standards with standards-
case projections (‘“‘no-new-standards
case”’). The no-new-standards case
characterizes energy use and consumer
costs for each product class in the
absence of new or amended energy
conservation standards. For this
projection, DOE considers historical
trends in efficiency and various forces
that are likely to affect the mix of
efficiencies over time. DOE compares
the no-new-standards case with
projections characterizing the market for
each product class if DOE adopted new
or amended standards at specific energy
efficiency levels for that class. For each
efficiency level, DOE considers how a
given standard would likely affect the
market shares of product with
efficiencies greater than the standard.

DOE uses a spreadsheet model to
calculate the energy savings and the
national consumer costs and savings
from each efficiency level. Interested
parties can review DOE’s analyses by
changing various input quantities
within the spreadsheet. The NIA
spreadsheet model uses typical values
(as opposed to probability distributions)
as inputs. Critical inputs to this analysis
include shipments projections,
estimated product lifetimes, product
installed costs and operating costs,
product annual energy consumption,
the base case efficiency projection, and
discount rates.

DOE estimates a combined total of
0.96 quads of FFC energy savings at the
max-tech efficiency levels for battery
chargers. Combined FFC energy savings
at Efficiency Level 1 for all product/
equipment classes are estimated to be
0.28 quads.

Chapter 10 of the preliminary TSD
addresses the NIA.

IV. Public Participation

DOE invites public participation in
this process through participation in the
webinar and submission of written
comments and information. After the
webinar and the closing of the comment
period, DOE will consider all timely-
submitted comments and additional
information obtained from interested
parties, as well as information obtained
through further analyses. Following
such consideration, the Department will
publish either a determination that the
standards for battery chargers need not
be amended or a NOPR proposing to
amend those standards. The NOPR,
should one be issued, would include
proposed energy conservation standards
for the products covered by that
rulemaking, and members of the public
would be given an opportunity to

submit written and oral comments on
the proposed standards.

A. Participation in the Webinar

The time and date for the webinar
meeting are listed in the DATES section
at the beginning of this document.
Webinar registration information,
participant instructions, and
information about the capabilities
available to webinar participants will be
published on DOE’s website:
www.energy.gov/eere/buildings/public-
meetings-and-comment-deadlines.
Participants are responsible for ensuring
their systems are compatible with the
webinar software.

B. Procedure for Submitting Prepared
General Statements for Distribution

Any person who has an interest in the
topics addressed in this document, or
who is representative of a group or class
of persons that has an interest in these
issues, may request an opportunity to
make an oral presentation at the
webinar. Such persons may submit such
request to
ApplianceStandardsQuestions@
ee.doe.gov. Persons who wish to speak
should include with their request a
computer file in Microsoft Word, PDF,
or text (ASCII) file format that briefly
describes the nature of their interest in
this rulemaking and the topics they
wish to discuss. Such persons should
also provide a daytime telephone
number where they can be reached.

Persons requesting to speak should
briefly describe the nature of their
interest in this document and provide a
telephone number for contact. DOE
requests persons selected to make an
oral presentation to submit an advance
copy of their statements at least two
weeks before the webinar. At its
discretion, DOE may permit persons
who cannot supply an advance copy of
their statement to participate, if those
persons have made advance alternative
arrangements with the Building
Technologies Office. As necessary,
requests to give an oral presentation
should ask for such alternative
arrangements.

C. Conduct of the Webinar

DOE will designate a DOE official to
preside at the webinar and may also use
a professional facilitator to aid
discussion. The meeting will not be a
judicial or evidentiary-type public
hearing, but DOE will conduct it in
accordance with section 336 of EPCA
(42 U.S.C. 6306). A court reporter will
be present to record the proceedings and
prepare a transcript. DOE reserves the
right to schedule the order of
presentations and to establish the

procedures governing the conduct of the
webinar. There shall not be discussion
of proprietary information, costs or
prices, market share, or other
commercial matters regulated by U.S.
anti-trust laws. After the webinar and
until the end of the comment period,
interested parties may submit further
comments on the proceedings and any
aspect of the Preliminary Analysis.

The webinar will be conducted in an
informal, conference style. DOE will
present a general overview of the topics
addressed in this Preliminary Analysis,
allow time for prepared general
statements by participants, and
encourage all interested parties to share
their views on issues affecting this
Preliminary Analysis. Each participant
will be allowed to make a general
statement (within time limits
determined by DOE), before the
discussion of specific topics. DOE will
permit, as time allows, other
participants to comment briefly on any
general statements.

At the end of all prepared statements
on a topic, DOE will permit participants
to clarify their statements briefly.
Participants should be prepared to
answer questions by DOE and by other
participants concerning these issues.
DOE representatives may also ask
questions of participants concerning
other matters relevant to this
Preliminary Analysis. The official
conducting the webinar will accept
additional comments or questions from
those attending, as time permits. The
presiding official will announce any
further procedural rules or modification
of the above procedures that may be
needed for the proper conduct of the
webinar.

A transcript of the webinar will be
included in the docket, which can be
viewed as described in the Docket
section at the beginning of this
document. In addition, any person may
buy a copy of the transcript from the
transcribing reporter.

D. Submission of Comments

DOE invites all interested parties,
regardless of whether they participate in
the public meeting, to submit in writing
by May 2, 2022, comments and
information on matters addressed in this
notification and on other matters
relevant to DOE’s consideration of
amended energy conservations
standards for battery chargers. Interested
parties may submit comments, data, and
other information using any of the
methods described in the ADDRESSES
section at the beginning of this
document.

Submitting comments via
www.regulations.gov. The
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www.regulations.gov web page will
require you to provide your name and
contact information. Your contact
information will be viewable to DOE
Building Technologies staff only. Your
contact information will not be publicly
viewable except for your first and last
names, organization name (if any), and
submitter representative name (if any).
If your comment is not processed
properly because of technical
difficulties, DOE will use this
information to contact you. If DOE
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, DOE may not be
able to consider your comment.

However, your contact information
will be publicly viewable if you include
it in the comment itself or in any
documents attached to your comment.
Any information that you do not want
to be publicly viewable should not be
included in your comment, nor in any
document attached to your comment. If
this instruction is followed, persons
viewing comments will see only first
and last names, organization names,
correspondence containing comments,
and any documents submitted with the
comments.

Do not submit to
www.regulations.gov. information for
which disclosure is restricted by statute,
such as trade secrets and commercial or
financial information (hereinafter
referred to as Confidential Business
Information (““CBI’’)). Comments
submitted through www.regulations.gov
cannot be claimed as CBI. Comments
received through the website will waive
any GBI claims for the information
submitted. For information on
submitting CBI, see the Confidential
Business Information section.

DOE processes submissions made
through www.regulations.gov before
posting. Normally, comments will be
posted within a few days of being
submitted. However, if large volumes of
comments are being processed
simultaneously, your comment may not
be viewable for up to several weeks.
Please keep the comment tracking
number that www.regulations.gov
provides after you have successfully
uploaded your comment.

Submitting comments via email.
Comments and documents submitted
via email also will be posted to
www.regulations.gov. If you do not want
your personal contact information to be
publicly viewable, do not include it in
your comment or any accompanying
documents. Instead, provide your
contact information in a cover letter.
Include your first and last names, email
address, telephone number, and
optional mailing address. The cover

letter will not be publicly viewable as
long as it does not include any
comments.

Include contact information each time
you submit comments, data, documents,
and other information to DOE. No faxes
will be accepted.

Comments, data, and other
information submitted to DOE
electronically should be provided in
PDF (preferred), Microsoft Word or
Excel, or text (ASCII) file format.
Provide documents that are not secured,
that are written in English, and that are
free of any defects or viruses.
Documents should not contain special
characters or any form of encryption
and, if possible, they should carry the
electronic signature of the author.

Campaign form letters. Please submit
campaign form letters by the originating
organization in batches of between 50 to
500 form letters per PDF or as one form
letter with a list of supporters’ names
compiled into one or more PDFs. This
reduces comment processing and
posting time.

Confidential Business Information.
Pursuant to 10 CFR 1004.11, any person
submitting information that he or she
believes to be confidential and exempt
by law from public disclosure should
submit via email two well-marked
copies: One copy of the document
marked “confidential” including all the
information believed to be confidential,
and one copy of the document marked
“non-confidential” with the information
believed to be confidential deleted. DOE
will make its own determination about
the confidential status of the
information and treat it according to its
determination.

It is DOE’s policy that all comments
may be included in the public docket,
without change and as received,
including any personal information
provided in the comments (except
information deemed to be exempt from
public disclosure).

V. Approval of the Office of the
Secretary

The Secretary of Energy has approved
publication of this notification of a
webinar and availability of preliminary
technical support document.

Signing Authority

This document of the Department of
Energy was signed on February 25,
2022, by Kelly J. Speakes-Backman,
Principal Deputy Assistant Secretary for
Energy Efficiency and Renewable
Energy, pursuant to delegated authority
from the Secretary of Energy. That
document with the original signature
and date is maintained by DOE. For
administrative purposes only, and in

compliance with requirements of the
Office of the Federal Register, the
undersigned DOE Federal Register
Liaison Officer has been authorized to
sign and submit the document in
electronic format for publication, as an
official document of the Department of
Energy. This administrative process in
no way alters the legal effect of this
document upon publication in the
Federal Register.

Signed in Washington, DG, on February 28,
2022.
Treena V. Garrett,

Federal Register Liaison Officer, U.S.
Department of Energy.

[FR Doc. 2022-04495 Filed 3—-2-22; 8:45 am]
BILLING CODE 6450-01-P

NATIONAL CREDIT UNION
ADMINISTRATION

12 CFR Parts 700, 701, 702, 708a, 708b,
750 and 790

[NCUA-2022-0008]

RIN 3133-AF41

Asset Threshold for Determining the
Appropriate Supervisory Office

AGENCY: National Credit Union
Administration (NCUA).

ACTION: Notice of proposed rulemaking.

SUMMARY: The NCUA Board (Board) is
proposing to amend its regulations to
revise the $10 billion asset threshold
used for assigning supervision of
consumer federally insured credit
unions (FICUs) to the Office of National
Examinations and Supervision (ONES).
The proposed rule would only apply to
FICUs whose assets are $10 billion or
more (covered credit unions). The
proposed rule would provide that
covered credit unions with less than $15
billion in total assets (tier I covered
credit unions) not currently supervised
by ONES will be supervised by the
appropriate NCUA Regional Office. Tier
I covered credit unions currently
supervised by ONES and covered credit
unions with $15 billion and more in
total assets (tier II and tier III covered
credit unions) would continue to be
supervised by ONES. The proposed rule
would not alter any regulatory
requirements for covered credit unions.
DATES: Comments must be received by
May 2, 2022.
ADDRESSES: You may submit written
comments, identified by RIN 3133—
AF41, by any of the following methods
(please send comments by one method
only):

e Federal eRulemaking Portal:
https://www.regulations.gov. The docket
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number for this direct final rule is
NCUA-2022-0008. Follow the
instructions for submitting comments.

e Fax:(703) 518—6319. Include
“I'Your Name]—Comments on Asset
Threshold for Determining the
Appropriate Supervisory Office” in the
transmittal.

e Mail: Address to Melane Conyers-
Ausbrooks, Secretary of the Board,
National Credit Union Administration,
1775 Duke Street, Alexandria, Virginia
22314-3428.

e Hand Delivery/Courier: Same as
mail address.

Public inspection: You may view all
public comments on the Federal
eRulemaking Portal at https://
www.regulations.gov, as submitted,
except for those we cannot post for
technical reasons. The NCUA will not
edit or remove any identifying or
contact information from the public
comments submitted. Due to social
distancing measures in effect, the usual
opportunity to inspect paper copies of
comments in the NCUA’s law library is
not currently available. After social
distancing measures are relaxed, visitors
may make an appointment to review
paper copies by calling (703) 518-6540
or emailing OGCMail@ncua.gov.

FOR FURTHER INFORMATION CONTACT:
Yvonne Applonie, Director of
Supervision, Office of National
Examinations and Supervision; or
Rachel Ackmann, Senior Staff Attorney,
Office of General Counsel, 1775 Duke
Street, Alexandria, VA 22314-3428.
Yvonne Applonie can also be reached at
(703) 518-6595, and Rachel Ackmann
can be reached at (703) 548-2601.

SUPPLEMENTARY INFORMATION:
I. Background

Part 702 Capital Planning and Stress
Testing Requirements

Part 702, subpart C, of the NCUA’s
regulations (part 702) implements the
NCUA'’s capital planning and stress
testing requirements for consumer
FICUs.1 As discussed above, a consumer
FICU is defined as a covered credit
union, and subject to capital planning
and stress testing requirements, if it has
$10 billion or more in total assets.2
Covered credit unions are then further
divided into three tiers, and varying
levels of regulatory requirements are
imposed based on those asset tiers. For

112 CFR 702.301. The term consumer FICU is
being used instead of the term natural person FICU.
This terminology is being used for clarity, however,
the term natural person FICU will continued to be
used for the accompanying regulatory text changes
for consistency with other sections of the NCUA’s
regulations.

212 CFR 702.302.

example, tier I credit unions are not
subject to stress testing requirements,
however tier II and tier III credit unions
are subject to stress testing
requirements. Under part 702:

e A tier I credit union is a covered
credit union that has less than $15
billion in total assets;

e A tier II credit union is a covered
credit union that has $15 billion or more
in total assets, but less than $20 billion
in total assets, or is otherwise
designated as a tier II credit union by
the NCUA,; and

e A tier III credit union is a covered
credit union that has $20 billion or more
in total assets, or is otherwise
designated as a tier III credit union by
the NCUA.

Agency Structure

In 2012, the NCUA established a new
office, the Office of National
Examinations and Supervision (ONES),
and reorganized its central and field
office structure. As part of its internal
restructuring, the NCUA transferred the
responsibility for supervising covered
credit unions to ONES from the
Regional Offices.? Initially, covered
credit unions were transferred to ONES
on January 1, 2014. Annually thereafter
FICUs newly reporting assets of $10
billion or more on March 31 of a given
calendar year are reassigned to ONES on
the first day of the following calendar
year.

COVID-19 Pandemic

Many FICUs have experienced
significant balance sheet growth as a
result of the COVID-19 Pandemic and
the corresponding policy response.4 For
example, FICUs with just below $10
billion in total assets incurred balance
sheet growth of about 14 percent on
average during the COVID-19
Pandemic, and in one case more than 34
percent. In contrast, FICUs with assets
just below the $10 billion threshold had
an average asset growth of only 9
percent in 2019.

In March 2021, the Board provided
regulatory relief to FICUs meeting
certain asset thresholds through an
interim final rule (Asset Threshold
IFR).5 The Asset Threshold IFR
permitted FICUs to continue to use
financial data as of March 31, 2020, to
determine the applicability of certain
regulations for calendar years 2021 and
2022, instead of assets reported as of
March 31, 2021. The Asset Threshold
IFR also made a conforming amendment

3In general, Regional Office means the office of
NCUA located in the designated geographical areas
in which the office of the FICU is located.

4 See generally, 86 FR 15397 (Mar. 23, 2021).
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to the measurement date for
determining ONES supervision. Under
the Asset Threshold IFR, the NCUA
used financial data as of March 31,
2020, instead of March 31, 2021, to
determine the appropriate supervisory
office of FICUs for calendar year 2022.
As a result, no FICU was transitioned to
ONES supervision for calendar year
2022, even if the FICU had $10 billion
or more in total assets as of March 31,
2021.

The next effective measurement
period to determine whether a FICU is
subject to capital planning and stress
testing requirements and ONES
supervision is March 31, 2022. Unless
the threshold is changed, the Board
anticipates at least nine new FICUs will
meet or exceed the $10 billion threshold
as of March 31, 2022, and would
become subject to ONES supervision
beginning January 1, 2023.

II. The Proposed Rule

The Board has reconsidered its policy
of assigning all covered credit unions to
ONES supervision. Under the proposed
rule, tier II and tier III covered credit
unions would remain subject to ONES
supervision. The Board, however,
would not assign tier I covered credit
unions to ONES supervision.® Tier I
covered credit unions would generally
remain subject to Regional Office
supervision until they become tier II
covered credit unions.”

Tier I covered credit unions that are
currently supervised by ONES,
however, would be grandfathered under
the proposed rule and remain subject to
ONES supervision.8 The proposed rule
would grandfather tier I covered credit
unions currently subject to ONES
supervision to provide continuity for
institutions that are already accustomed
to ONES supervision. The Board
believes that most grandfathered tier I
covered credit unions would likely
become tier II credit unions, and subject
to ONES supervision, due to organic

6 As discussed in the Reservation of Authority
section, the Board has the option of using its
existing reservation of authority in part 702 to
transfer a tier I covered credit union to ONES
supervision before it becomes a tier II or tier III
covered credit union.

7 The proposed rule would also revise the
authority citation in part 702 to cite 12 U.S.C.
1784(a) and 1786(e), which were previously added
but inadvertently removed from the Code of Federal
Regulations.

8 Accordingly, if a FICU had $10 billion or more
in total assets on or before March 31, 2020, then it
is currently subject to ONES supervision. If a FICU
has crossed the $10 billion threshold since March
31, 2020, then it is not currently subject to ONES
supervision due to the Asset Threshold IFR and,
under this proposed rule, would not be subject to
ONES supervision until it is a tier II covered credit
union.
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growth within a short timeframe. Given
these covered credit unions would once
again be subject to ONES supervision as
tier II credit unions within a short
timeframe, the Board believes
transitioning the grandfathered credit
unions to Regional Office supervision is
unnecessary. The Board, however,
invites comments on whether
grandfathered credit unions should be
subject to Regional Office supervision
until they become tier II covered credit
unions.

The Board has reconsidered its
position that all covered credit unions
should transition to ONES for two
reasons. First, the agency can more
effectively manage its resources by
continuing to supervise most tier I
covered credit unions through the
Regional Offices. Without delaying the
transition of tier I covered credit unions
to ONES supervision, the number of
covered credit unions supervised by
ONES would approximately double in
calendar year 2023, which would
require a substantial reallocation of
agency resources.

Second, the Board has reconsidered
the level of risk to the National Credit
Union Share Insurance Fund (NCUSIF)
posed by tier I covered credit unions.
Applying a historical loss factor of 30
percent on a FICU failure to the
NCUSIF’s equity suggests that a $15
billion credit union presents the same
relative risk at the end of 2020 as an
approximately $10 billion FICU did at
the beginning of 2013 when covered
credit unions were first transitioned to
ONES supervision.

The Board also does not believe that
altering tier I covered credit unions’
transition to ONES supervision results
in undue risk to the NCUSIF. Regulatory
requirements for covered credit unions
are not affected by the proposed rule.
For example, capital planning and stress
testing requirements are initially
triggered at $10 billion in assets.® These
requirements will remain in effect for all
covered credit unions regardless of a
covered credit union’s supervisory
office.10

Additionally, the NCUA has
implemented various supervisory tools
which enhance offsite monitoring of
covered credit union risk. Under the
proposed rule, these tools would remain
in use for the supervision of covered tier
I credit unions regardless of their
supervisory office. Specifically, all
covered credit unions would continue

912 CFR 702.302.

10 Tier I covered credit unions’ capital plans
would be subject to Regional Office review
(provided the tier I covered credit union is not
grandfathered under ONES supervision).

to be required to submit data to the
NCUA under the capital planning and
stress test rule.1? Data collection is part
of the NCUA's strategic initiative to
enhance supervision and is used to
inform qualitative and quantitative
assessments and ratings of covered
credit unions. Further, this data
provides insight for offsite supervision
and enable timely risk identification
and mitigation. The NCUA shares the
results of this information collection
and collaborates with applicable state
supervisory authorities on joint
supervisory efforts.

Finally, as discussed above, ONES
was formed, in part, to provide
enhanced supervision of FICUs
systemically important to the NCUSIF.
And while regulatory requirements
remain the same for tier I covered credit
unions under the proposed rule, certain
aspects of ONES enhanced supervision
may vary for covered credit unions
supervised by Regional Offices. The
Board believes this difference, along
with other more technical procedures
unique to ONES supervision, is not
necessary to adequately supervise tier I
covered credit unions given the
mitigating factors discussed above.

Therefore, the Board does not believe
that altering tier I covered credit unions’
transition to ONES supervision results
in undue risk to the NCUSIF.

Reservation of Authority

The proposed change to the threshold
for FICUs being supervised by ONES
would generally apply to new tier I
covered credit unions. However, there
may be rare instances that warrant a
FICU with assets between $10 billion
and $15 billion to be assigned to ONES.
To address such situations, the Board
may use existing reservations of
authority in part 702 to transfer a tier I
covered credit union to ONES
supervision before it becomes a tier II or
tier III covered credit union.?2 When
making any such determination, the
Board would consider all relevant
factors affecting the covered credit
union’s safety and soundness, such as
its activities, business model, risk-
management practices, and the types of
assets held. Any exercise of authority
under this section by the NCUA would
be in writing and would consider the
financial condition, size, complexity,
risk profile, scope of operations, and
level of net worth of the covered credit
union, in addition to any other relevant
factors. The Board solicits comments on
its proposed use of the reservation of

1112 CFR 702.306(d).
1212 CFR 702.301.

authority to transfer a tier I covered
credit to ONES supervision.

III. Legal Authority

The Board is issuing this proposed
rule pursuant to its authority under the
Federal Credit Union Act (FCU Act).13
Under the FCU Act, the NCUA is the
chartering and supervisory authority for
federal credit unions (FCUs) and the
federal supervisory authority for FICUs.
The FCU Act grants the NCUA a broad
mandate to issue regulations governing
both FCUs and FICUs. Section 120 of
the FCU Act is a general grant of
regulatory authority and authorizes the
Board to prescribe regulations for the
administration of the FCU Act.14
Section 209 of the FCU Act is a plenary
grant of regulatory authority to the
NCUA to issue regulations necessary or
appropriate to carry out its role as share
insurer for all FICUs.15 Accordingly, the
FCU Act grants the Board broad
rulemaking authority to ensure that the
credit union industry and the NCUSIF
remain safe and sound.

IV. Request for Comments

The Board seeks comment on all
aspects of this proposed rule. In
particular, the Board seeks comment on
the advantages and disadvantages of
adjusting the threshold for determining
which credit unions are supervised by
ONES. Should the Board consider other
amendments to its supervisory process
for covered credit unions? Is the
definition of ONES credit union
sufficiently clear? Should the definition
state explicitly that it does not include
tier I covered credit unions that are not
grandfathered?

V. Regulatory Procedures

Paperwork Reduction Act

The Paperwork Reduction Act of 1995
(PRA) applies to rulemakings in which
an agency by rule creates a new
paperwork burden on regulated entities
or modifies an existing burden (44
U.S.C. 3507(d)). For purposes of the
PRA, a paperwork burden may take the
form of a reporting, recordkeeping, or a
third-party disclosure requirement,
referred to as an information collection.
The proposed rule will not affect any
existing or impose any new information
collection requirements.

The information collection
requirement under Office of
Management and Budget (OMB) No.
3133-0199, Capital Planning and Stress
Testing, that tier I covered credit unions
retain a record of their annual capital

1312 U.S.C. 1751 et seq.
1412 U.S.C. 1766(a).
1512 U.S.C. 1789.
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plan will remain in effect regardless of
a covered credit union’s supervisory
office.

Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA)
generally requires that when an agency
issues a proposed rule or a final rule
pursuant to the Administrative
Procedure Act or another law, the
agency must prepare a regulatory
flexibility analysis that meets the
requirements of the RFA and publish
such analysis in the Federal Register.
Specifically, the RFA normally requires
agencies to describe the impact of a
rulemaking on small entities by
providing a regulatory impact analysis.
For purposes of the RFA, the Board
considers credit unions with assets less
than $100 million to be small entities.16
A regulatory flexibility analysis is not
required, however, if the agency
certifies that the rule will not have a
significant economic impact on a
substantial number of small entities and
publishes its certification and a short,
explanatory statement in the Federal
Register together with the rule. The
proposed rule affects the supervisory
office assigned to oversee large FICUs
with $10 billion or more in total assets.
Therefore, the Board certifies that it
would not have a significant economic
impact on a substantial number of small
credit unions.

Executive Order 13132

Executive Order 13132 encourages
independent regulatory agencies to
consider the impact of their actions on
state and local interests. The NCUA, an
independent regulatory agency as
defined in 44 U.S.C. 3502(5), voluntarily
complies with the executive order to
adhere to fundamental federalism
principles.

This proposed rule would not have
substantial direct effects on the states,
on the relationship between the
National Government and the states, or
on the distribution of power and
responsibilities among the various
levels of government. The NCUA has
therefore determined that this rule does
not constitute a policy that has
federalism implications for purposes of
the executive order.

Assessment of Federal Regulations and
Policies on Families

The NCUA has determined that this
proposed rule would not affect family
well-being within the meaning of
section 654 of the Treasury and General

16 NCUA Interpretive Ruling and Policy
Statement 15-1, 80 FR 57512 (Sept. 24, 2015).

Government Appropriations Act,
1999.17

List of Subjects

12 CFR Part 700
Credit unions.

12 CFR Part 701

Credit, Credit unions, Reporting and
recordkeeping requirements.

12 CFR Part 702

Credit unions, Reporting and
recordkeeping requirements.

12 CFR Part 708a

Credit unions, Reporting and
recordkeeping requirements.

12 CFR Part 708b

Bank deposit insurance, Credit
unions, Reporting and recordkeeping
requirements.

12 CFR Part 750

Credit unions, Golden parachute
payments, Indemnity payments.

12 CFR Part 790

Organization and functions
(Government agencies).

By the NCUA Board on February 17, 2022.
Melane Conyers-Ausbrooks,
Secretary of the Board.

For the reasons discussed in the
preamble, the Board proposes to amend
12 CFR parts 700, 701, 702, 708a, 708D,
750, and 790 as follows:

PART 700—DEFINITIONS

m 1. The authority citation for part 700
continues to read as follows:

Authority: 12 U.S.C. 1752, 1757(6), 1766.
m 2.In §700.2, revise the definitions of
“Regional Director”” and ‘‘Regional
Office” to read as follows:

§700.2 Definitions.

Regional Director means the
representative of NCUA in the
designated geographical area in which
the office of the federally insured credit
union is located or, for ONES credit
unions under part 702 of this chapter,
the Director of the Office of National
Examinations and Supervision.

Regional Office means the office of
NCUA located in the designated
geographical areas in which the office of
the federally insured credit union is
located or, for ONES credit unions
under part 702 of this chapter, the
Office of National Examinations and

Supervision.
* * * * *

17 Public Law 105-277, 112 Stat. 2681 (1998).

PART 701—ORGANIZATION AND
OPERATION OF FEDERAL CREDIT
UNIONS

m 3. The authority citation for part 701
continues to read as follows:

Authority: 12 U.S.C. 1752(5), 1755, 1756,
1757, 1758, 1759, 1761a, 1761b, 1766, 1767,
1782, 1784, 1785, 1786, 1787, 1788, 1789.
Section 701.6 is also authorized by 15 U.S.C.
3717. Section 701.31 is also authorized by 15
U.S.C. 1601 et seq.; 42 U.S.C. 1981 and 3601—
3610. Section 701.35 is also authorized by 42
U.S.C. 4311-4312.

m 4.In § 701.14, revise paragraph
(c)(3)(i) to read as follows:

§701.14 Change in official or senior
executive officer in credit unions that are
newly chartered or are in troubled
condition.

* * * * *

* k%

Eg)) * x %

(i) Where to file. Notices will be filed
with the appropriate Regional Director
or, in the case of a corporate credit
union or a ONES credit union under
part 702 of this chapter, with the
Director of the Office of National
Examinations and Supervision. All
references to Regional Director will, for
corporate credit unions and ONES
credit unions under part 702 of this
chapter, mean the Director of Office of
National Examinations and Supervision.
State-chartered federally insured credit
unions will also file a copy of the notice

with their state supervisor.
* * * * *

PART 702—CAPITAL ADEQUACY

m 5. The authority citation for part 702
is revised to read as follows:

Authority: 12 U.S.C. 1766(a), 1784(a),
1786(e), 1790d.

m 6.In §702.302, add a definition of
“ONES credit union,” in alphabetical
order, to read as follows:

§702.302 Definitions.
* * * * *

ONES credit union means a credit
union subject to supervision by the
Office of National Examinations and
Supervision and includes tier I covered
credit unions that had $10 billion or
more in total assets as of March 31,
2020, and tier IT and tier III covered

credit unions.
* * * * *

PART 708a—BANK CONVERSIONS
AND MERGERS

m 7. The authority citation for part 708a
continues to read as follows:

Authority: 12 U.S.C. 1766, 1785(b), and
1785(c).
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m 8.In § 708a.101, revise the second
sentence of the definition of ‘“Regional
Director” to read as follows:

§708a.101 Definitions.
* * * * *

Regional Director * * * For corporate
credit unions and natural person credit
unions defined as ONES credit unions
under part 702 of this chapter, Regional
Director means the Director of NCUA’s
Office of National Examinations and
Supervision.

* * * * *

m 9.In § 708a.301, revise the second
sentence of the definition of ‘“Regional
Director” to read as follows:

§708a.301 Definitions.
* * * * *

Regional Director * * * For corporate
credit unions and natural person credit
unions defined as ONES credit unions
under part 702 of this chapter, Regional
Director means the Director of NCUA’s
Office of National Examinations and

Supervision.
* * * * *

PART 708b—MERGERS OF INSURED
CREDIT UNIONS INTO OTHER CREDIT
UNIONS; VOLUNTARY TERMINATION
OR CONVERSION OF INSURED
STATUS

m 10. The authority citation for part
708b continues to read as follows:

Authority: 12 U.S.C. 1752(7), 1766, 1785,
1786, 1789.

m 11.In §708b.2, revise the second
sentence of the definition of “Regional
Director” to read as follows:

§708b.2 Definitions.
* * * * *

Regional Director * * * For corporate
credit unions and natural person credit
unions defined as ONES credit unions
under part 702 of this chapter, Regional
Director means the Director of NCUA’s
Office of National Examinations and

Supervision.
* * * * *

PART 750—GOLDEN PARACHUTE
AND INDEMNIFICATION PAYMENTS

m 10. The authority citation for part 750
continues to read as follows:

Authority: 12 U.S.C. 1786(t).
m 11.In §750.6, revise the third
sentence of paragraph (a) to read as
follows:

§750.6 Filing instructions; appeal.

(a) * * *In the case of a Federal or
state-chartered corporate credit union or
ONES credit union under part 702 of
this chapter, such written requests must

be submitted to the Director of the
Office of National Examinations and

Supervision. * * *
* * * * *

PART 790—DESCRIPTION OF NCUA;
REQUESTS FOR AGENCY ACTION

m 12. The authority citation for part 790
continues to read as follows:

Authority: 12 U.S.C. 1766, 1789, 1795f.
m 13.In §790.2, revise the first sentence
of paragraph (c)(2) to read as follows:

§790.2 Central and field office
organization.
* * * * *

(C] * % %

(2) * * * Similar to a Regional
Director, the Director of the Office of
National Examinations and Supervision
manages NCUA’s supervisory program
over credit unions; however, it oversees
the activities for corporate credit unions
and of natural person credit unions
defined as ONES credit unions under
part 702 of this chapter, in accordance
with established policies. * * *

[FR Doc. 2022-03846 Filed 3—2—22; 8:45 am]
BILLING CODE 7535-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2022-0164; Airspace
Docket No. 22-ACE-8]

RIN 2120-AA66

Proposed Amendment of Class E
Airspace; Jefferson, IA

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This action proposes to
amend the Class E airspace at Jefferson,
IA. The FAA is proposing this action as
the result of an airspace review as part
of the decommissioning of the Jefferson
non-directional beacon (NDB). The
geographic coordinates of the airport
would also be updated to coincide with
the FAA’s aeronautical database.
DATES: Comments must be received on
or before April 18, 2022.

ADDRESSES: Send comments on this
proposal to the U.S. Department of
Transportation, Docket Operations,
West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE,
Washington, DC 20590; telephone (202)
366—9826, or (800) 647—-5527. You must
identify FAA Docket No. FAA-2022—

0164/Airspace Docket No. 22—ACE-8 at
the beginning of your comments. You
may also submit comments through the
internet at https://www.regulations.gov.
You may review the public docket
containing the proposal, any comments
received, and any final disposition in
person in the Dockets Office between
9:00 a.m. and 5:00 p.m., Monday
through Friday, except federal holidays.

FAA Order JO 7400.11F, Airspace
Designations and Reporting Points, and
subsequent amendments can be viewed
online at https://www.faa.gov/air
traffic/publications/. For further
information, you can contact the
Airspace Policy Group, Federal Aviation
Administration, 800 Independence
Avenue SW, Washington, DC 20591;
telephone: (202) 267—8783. FAA Order
JO 7400.11F is also available for
inspection at the National Archives and
Records Administration (NARA). For
information on the availability of FAA
Order JO 7400.11F at NARA, email:
fr.inspection@nara.gov or go to https://
www.archives.gov/federal-register/cfr/
ibr-locations.html.

FOR FURTHER INFORMATION CONTACT:
Jeffrey Claypool, Federal Aviation
Administration, Operations Support
Group, Central Service Center, 10101
Hillwood Parkway, Fort Worth, TX
76177; telephone (817) 222—-5711.

SUPPLEMENTARY INFORMATION:
Authority for This Rulemaking

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, Part A,
Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it would
amend the Class E airspace extending
upward from 700 feet above the surface
at Jefferson Municipal Airport, Jefferson,
IA, to support instrument flight rule
operations at this airport.

Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments, as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in


https://www.archives.gov/federal-register/cfr/ibr-locations.html
https://www.archives.gov/federal-register/cfr/ibr-locations.html
https://www.archives.gov/federal-register/cfr/ibr-locations.html
https://www.faa.gov/air_traffic/publications/
https://www.faa.gov/air_traffic/publications/
https://www.regulations.gov
mailto:fr.inspection@nara.gov
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developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.
Communications should identify both
docket numbers and be submitted in
triplicate to the address listed above.
Commenters wishing the FAA to
acknowledge receipt of their comments
on this notice must submit with those
comments a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket No. FAA-2022-0164/Airspace
Docket No. 22—-ACE-8.” The postcard
will be date/time stamped and returned
to the commenter.

All communications received before
the specified closing date for comments
will be considered before taking action
on the proposed rule. The proposal
contained in this notice may be changed
in light of the comments received. A
report summarizing each substantive
public contact with FAA personnel
concerned with this rulemaking will be
filed in the docket.

Availability of NPRMs

An electronic copy of this document
may be downloaded through the
internet at https://www.regulations.gov.
Recently published rulemaking
documents can also be accessed through
the FAA’s web page at https://
www.faa.gov/air_traffic/publications/
airspace_amendments/.

You may review the public docket
containing the proposal, any comments
received, and any final disposition in
person in the Dockets Office (see the
ADDRESSES section for the address and
phone number) between 9:00 a.m. and
5:00 p.m., Monday through Friday,
except federal holidays. An informal
docket may also be examined during
normal business hours at the Federal
Aviation Administration, Air Traffic
Organization, Central Service Center,
Operations Support Group, 10101
Hillwood Parkway, Fort Worth, TX
76177.

Availability and Summary of
Documents for Incorporation by
Reference

This document proposes to amend
FAA Order JO 7400.11F, Airspace
Designations and Reporting Points,
dated August 10, 2021, and effective
September 15, 2021. FAA Order JO
7400.11F is publicly available as listed
in the ADDRESSES section of this
document. FAA Order JO 7400.11F lists
Class A, B, G, D, and E airspace areas,
air traffic service routes, and reporting
points.

The Proposal

The FAA is proposing an amendment
to 14 CFR part 71 by amending the Class
E airspace extending upward from 700
feet above the surface within a 6.4-mile
(increased from a 6.3-mile) radius of
Jefferson Municipal Airport, Jefferson,
IA; removing the Jefferson NDB and
associated extension from the airspace
legal description; and updating the
geographic coordinates of the airport to
coincide with the FAA’s aeronautical
database.

This action is necessary due to an
airspace review as part of the
decommissioning of the Jefferson NDB
which provided navigation information
for the instrument procedures this
airport.

Class E airspace designations are
published in paragraph 6005 of FAA
Order JO 7400.11F, dated August 10,
2021, and effective September 15, 2021,
which is incorporated by reference in 14
CFR 71.1. The Class E airspace
designations listed in this document
will be published subsequently in FAA
Order JO 7400.11.

FAA Order JO 7400.11, Airspace
Designations and Reporting Points, is
published yearly and effective on
September 15.

Regulatory Notices and Analyses

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current, is non-controversial and
unlikely to result in adverse or negative
comments. It, therefore: (1) Is not a
“significant regulatory action”” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule, when
promulgated, would not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

Environmental Review

This proposal will be subject to an
environmental analysis in accordance
with FAA Order 1050.1F,
“Environmental Impacts: Policies and
Procedures” prior to any FAA final
regulatory action.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me, the Federal
Aviation Administration proposes to
amend 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for 14 CFR
part 71 continues to read as follows:
Authority: 49 U.S.C. 106(f), 106(g); 40103,

40113, 40120; E.O. 10854, 24 FR 9565, 3 CFR,
1959-1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of FAA Order JO 7400.11F,
Airspace Designations and Reporting
Points, dated August 10, 2021, and
effective September 15, 2021, is
amended as follows:

Paragraph 6005 Class E Airspace Areas
Extending Upward From 700 Feet or More
Above the Surface of the Earth.

* * * * *

ACETIA E5 Jefferson, IA [Amended]
Jefferson Municipal Airport, IA
(Lat. 42°00°35” N, long. 94°20"31” W)
That airspace extending upward from 700
feet above the surface within a 6.4-mile
radius of Jefferson Municipal Airport.

Issued in Fort Worth, Texas, on February
28, 2022.
Martin A. Skinner,

Acting Manager, Operations Support Group,
ATO Central Service Center.

[FR Doc. 2022—04458 Filed 3—2—22; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA—-2022-0163; Airspace
Docket No. 22-ACE-7]

RIN 2120-AA66
Proposed Amendment of Class E
Airspace; Hugoton, KS

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This action proposes to
amend the Class E airspace at Hugoton,
KS. The FAA is proposing this action as
the result of an airspace review as part
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of the decommissioning of the Hugoton
non-directional beacon (NDB). The
geographic coordinates of the airport
would also be updated to coincide with
the FAA’s aeronautical database.
DATES: Comments must be received on
or before April 18, 2022.
ADDRESSES: Send comments on this
proposal to the U.S. Department of
Transportation, Docket Operations,
West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE,
Washington, DC 20590; telephone (202)
366—9826, or (800) 647—-5527. You must
identify FAA Docket No. FAA-2022—
0163/Airspace Docket No. 22—ACE-7 at
the beginning of your comments. You
may also submit comments through the
internet at https://www.regulations.gov.
You may review the public docket
containing the proposal, any comments
received, and any final disposition in
person in the Dockets Office between
9:00 a.m. and 5:00 p.m., Monday
through Friday, except federal holidays.
FAA Order JO 7400.11F, Airspace
Designations and Reporting Points, and
subsequent amendments can be viewed
online at https://www.faa.gov/air _
traffic/publications/. For further
information, you can contact the
Airspace Policy Group, Federal Aviation
Administration, 800 Independence
Avenue SW, Washington, DC 20591;
telephone: (202) 267-8783. FAA Order
JO 7400.11F is also available for
inspection at the National Archives and
Records Administration (NARA). For
information on the availability of FAA
Order JO 7400.11F at NARA, email:
fr.inspection@nara.gov or go to https://
www.archives.gov/federal-register/cfr/
ibr-locations.html.
FOR FURTHER INFORMATION CONTACT:
Jeffrey Claypool, Federal Aviation
Administration, Operations Support
Group, Central Service Center, 10101
Hillwood Parkway, Fort Worth, TX
76177; telephone (817) 222-5711.
SUPPLEMENTARY INFORMATION:

Authority for This Rulemaking

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, part A, subpart
I, Section 40103. Under that section, the
FAA is charged with prescribing
regulations to assign the use of airspace
necessary to ensure the safety of aircraft
and the efficient use of airspace. This
regulation is within the scope of that

authority as it would amend the Class
E airspace extending upward from 700
feet above the surface at Hugoton
Municipal Airport, Hugoton, KS, to
support instrument flight rule
operations at this airport.

Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments, as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.
Communications should identify both
docket numbers and be submitted in
triplicate to the address listed above.
Commenters wishing the FAA to
acknowledge receipt of their comments
on this notice must submit with those
comments a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket No. FAA-2022-0163/Airspace
Docket No. 22—ACE-7.” The postcard
will be date/time stamped and returned
to the commenter.

All communications received before
the specified closing date for comments
will be considered before taking action
on the proposed rule. The proposal
contained in this notice may be changed
in light of the comments received. A
report summarizing each substantive
public contact with FAA personnel
concerned with this rulemaking will be
filed in the docket.

Availability of NPRMs

An electronic copy of this document
may be downloaded through the
internet at https://www.regulations.gov.
Recently published rulemaking
documents can also be accessed through
the FAA’s web page at https://
www.faa.gov/air traffic/publications/
airspace_amendments/.

You may review the public docket
containing the proposal, any comments
received, and any final disposition in
person in the Dockets Office (see the
ADDRESSES section for the address and
phone number) between 9:00 a.m. and
5:00 p.m., Monday through Friday,
except federal holidays. An informal
docket may also be examined during
normal business hours at the Federal
Aviation Administration, Air Traffic
Organization, Central Service Center,
Operations Support Group, 10101
Hillwood Parkway, Fort Worth, TX
76177.

Availability and Summary of
Documents for Incorporation by
Reference

This document proposes to amend
FAA Order JO 7400.11F, Airspace
Designations and Reporting Points,
dated August 10, 2021, and effective
September 15, 2021. FAA Order JO
7400.11F is publicly available as listed
in the ADDRESSES section of this
document. FAA Order JO 7400.11F lists
Class A, B, C, D, and E airspace areas,
air traffic service routes, and reporting
points.

The Proposal

The FAA is proposing an amendment
to 14 CFR part 71 by amending the Class
E airspace extending upward from 700
feet above the surface within a 6.5-mile
(reduced from a 7.2-mile) radius of
Hugoton Municipal Airport, Hugoton,
KS; removing the Hugoton NDB and
associated extension from the airspace
legal description; and updating the
geographic coordinates of the airport to
coincide with the FAA’s aeronautical
database.

This action is necessary due to an
airspace review as part of the
decommissioning of the Hugoton NDB
which provided navigation information
for the instrument procedures this
airport.

Class E airspace designations are
published in paragraph 6005 of FAA
Order JO 7400.11F, dated August 10,
2021, and effective September 15, 2021,
which is incorporated by reference in 14
CFR 71.1. The Class E airspace
designations listed in this document
will be published subsequently in FAA
Order JO 7400.11.

FAA Order JO 7400.11, Airspace
Designations and Reporting Points, is
published yearly and effective on
September 15.

Regulatory Notices and Analyses

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current, is non-controversial and
unlikely to result in adverse or negative
comments. It, therefore: (1) Is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule, when
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promulgated, would not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

Environmental Review

This proposal will be subject to an
environmental analysis in accordance
with FAA Order 1050.1F,
“Environmental Impacts: Policies and
Procedures” prior to any FAA final
regulatory action.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me, the Federal
Aviation Administration proposes to
amend 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. 106(f), 106(g); 40103,
40113, 40120; E.O. 10854, 24 FR 9565, 3 CFR,
1959-1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of FAA Order JO 7400.11F,
Airspace Designations and Reporting
Points, dated August 10, 2021, and
effective September 15, 2021, is
amended as follows:

Paragraph 6005 Class E Airspace Areas
Extending Upward From 700 Feet or More
Above the Surface of the Earth.

* * * * *

ACEKS E5 Hugoton, KS [Amended]
Hugoton Municipal Airport, KS
(Lat. 37°09°48” N, long. 101°22"14” W)

That airspace extending upward from 700
feet above the surface within a 6.5-mile
radius of Hugoton Municipal Airport.

Issued in Fort Worth, Texas, on February
28, 2022.
Martin A. Skinner,

Acting Manager, Operations Support Group,
ATO Central Service Center.

[FR Doc. 2022—04457 Filed 3—2—22; 8:45 am)]
BILLING CODE 4910-13-P

FEDERAL TRADE COMMISSION
[File No. R207009]

16 CFR Part 4

Petition for Rulemaking of Institute for
Policy Integrity
AGENCY: Federal Trade Commission.

ACTION: Receipt of petition; request for
comment.

SUMMARY: Please take notice that the
Federal Trade Commission
(“Commission”) received a petition for
rulemaking from NetChoice, Americans
for Prosperity, Hispanic Leadership
Fund, Innovation Economy Institute,
Institute for Policy Innovation, James
Madison Institute, National Taxpayers
Union, R Street Institute, and Young
Voices, and has published that petition
online at https://www.regulations.gov.
This petition requests that the
Commission’s current rule regarding
disqualification of Commissioners be
amended to also apply to enforcement
proceedings and include specific
procedures on time to respond to
petitions, review by the FTC Ethics
Official and the Commissioners, and
standards for determining recusal. The
Commission invites written comments
concerning the petition. Publication of
this petition is pursuant to the
Commission’s Rules of Practice and
Procedure and does not affect the legal
status of the petition or its final
disposition.

DATES: Comments must identify the
petition docket number and be filed by
April 4, 2022.

ADDRESSES: You may view the petition,
identified by docket number FTC-2022—
0005, and submit written comments
concerning its merits by using the
Federal eRulemaking Portal at https://
www.regulations.gov. Follow the online
instructions for submitting comments.
Do not submit sensitive or confidential
information. You may read background
documents or comments received at
https://www.regulations.gov at any time.
FOR FURTHER INFORMATION CONTACT:
Daniel Freer (phone: 202—326—-2663,
email: dfreer@fic.gov), Office of the
Secretary, Federal Trade Commission,
600 Pennsylvania Avenue NW,
Washington, DC 20580.
SUPPLEMENTARY INFORMATION: Pursuant
to Section 18(a)(1)(B) of the Federal
Trade Commission Act, 15 U.S.C.
57a(1)(B), and FTC Rule 1.31(f), 16 CFR
1.31(f), notice is hereby given that the
above-captioned petition has been filed
with the Secretary of the Commission
and has been placed on the public
record for a period of thirty (30) days.

Any person may submit comments in
support of or in opposition to the
petition. All timely and responsive
comments submitted in connection with
this petition will become part of the
public record.

The Commission will not consider the
petition’s merits until after the comment
period closes. It may grant or deny the
petition in whole or in part, and it may
deem the petition insufficient to warrant
commencement of a rulemaking
proceeding. The purpose of this
document is to facilitate public
comment on the petition to aid the
Commission in determining what, if
any, action to take regarding the request
contained in the petition. This
document is not intended to start, stop,
cancel, or otherwise affect rulemaking
proceedings in any way.

Because your comment will be placed
on the publicly accessible website at
https://www.regulations.gov, you are
solely responsible for making sure your
comment does not include any sensitive
or confidential information. In
particular, your comment should not
include any sensitive personal
information, such as your or anyone
else’s Social Security number; date of
birth; driver’s license number or other
state identification number, or foreign
country equivalent; passport number;
financial account number; or credit or
debit card number. You are also solely
responsible for making sure your
comment does not include any sensitive
health information, such as medical
records or other individually
identifiable health information. In
addition, your comment should not
include any ‘““trade secret or any
commercial or financial information
which . . .is privileged or
confidential’—as provided by Section
6(f) of the FTC Act, 15 U.S.C. 46(f), and
FTC Rule 4.10(a)(2), 16 CFR 4.10(a)(2).

Authority: 15 U.S.C. 46; 15 U.S.C. 57a; 5
U.S.C. 601 note.
April J. Tabor,
Secretary.
[FR Doc. 2022—-04489 Filed 3—-2-22; 8:45 am]
BILLING CODE 6750-01-P

DEPARTMENT OF THE TREASURY
Bureau of the Fiscal Service

31 CFR Part 223

RIN 1530-AA20

Surety Companies Doing Business
With the United States

AGENCY: Bureau of the Fiscal Service,
Treasury.
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ACTION: Notice of proposed rulemaking
with request for comments.

SUMMARY: The Department of the
Treasury, Bureau of the Fiscal Service
(Treasury) administers the corporate
Federal surety bond program (the
program). Treasury issues certificates of
authority to qualified sureties to
underwrite and reinsure Federal surety
bond obligations. Treasury also
recognizes qualified companies as
admitted reinsurers who can provide
reinsurance to certified companies
except on Federal surety bonds.
Treasury recognizes an admitted
reinsurer for the purpose of providing
credit to a surety for non-Federal
obligations ceded to an admitted
reinsurer when valuing the assets and
liabilities of a surety for Treasury
certificate purposes, as appropriate.
Treasury is proposing to amend its
regulations to allow for recognition of
additional companies as reinsurers that
are excluded under the current
regulations. Additionally, Treasury
proposes to amend its regulations to
incorporate requirements for surety
companies to submit information that
Treasury uses to perform financial
analysis of these companies, which was
previously published in supplemental
guidance documents. Treasury also
proposes a reorganization of the existing
regulations to modernize and improve
their structure.

DATES: Submit written comments on or
before May 2, 2022.

ADDRESSES: You may submit comments,
identified by docket number FISCAL-
2021-0006, using the following
methods:

e Federal eRulemaking Portal:
(https://www.regulations.gov). Follow
the instructions on the website for
submitting comments.

e Mail: Surety Bond Branch, Bureau
of the Fiscal Service, 200 Third Street,
Room 110, Parkersburg, WV 26106.

Instructions: All submissions received
must refer to Fiscal Service and docket
number FISCAL-2021-0006. In general,
comments received will be published on
www.regulations.gov without change,
including any business or personal
information provided. Do not disclose
any information in your comment or
supporting materials that you consider
confidential or inappropriate for public
disclosure. Comments will not be edited
to remove any identifying or contact
information.

FOR FURTHER INFORMATION CONTACT:
Melvin Saunders, at melvin.saunders@
fiscal.treasury.gov or 304—480-5108;
Bobbi McDonald, bobbi.mcdonald@
fiscal.treasury.gov or 304—480-7098; or

David Crowe at david.crowe@
fiscal.treasury.gov or 304—480—8971.
SUPPLEMENTARY INFORMATION:

I. Background

Treasury’s Bureau of the Fiscal
Service is responsible for administering
the corporate Federal surety bond
program under the authority of 31
U.S.C. 9304—-9308 and 31 CFR part 223
(part 223). Treasury publishes
supplemental guidance on its
requirements in annual letters posted to
its website. Congress delegated to
Treasury the discretion to issue a
certificate of authority to a surety
company if Treasury determines that:
The surety’s articles of incorporation
authorize it to engage in the business of
surety; the company has the requisite
paid-up capital, cash, or equivalent
assets; and the company is able to carry
out its contracts. Treasury issues a
certificate of authority to companies
(“certified sureties’’) to write or reinsure
Federal surety bonds. Additionally,
Treasury recognizes certain companies
as admitted reinsurers, i.e., companies
permitted by Treasury to provide
reinsurance to the certified sureties
except on excess risks that run to the
United States. Treasury publishes
annual lists of companies holding a
certificate of authority and of companies
recognized as admitted reinsurers.

Treasury published a Request for
Information (RFI) on December 30,
2019.1 The RFI sought input from the
public on a variety of topics relating to
Treasury’s evaluation of surety
companies, as well as the operations of
the corporate Federal surety bond
program. These topics included, among
other things, Treasury’s financial
analysis methodology, its rules
regarding credit for reinsurance, and the
documentation it requires to perform its
review of companies seeking
designation and renewal as certified
sureties or admitted reinsurers. The RFI
closed for comments on February 13,
2020. The comments received informed,
in part, Treasury’s decision to develop
and propose this rulemaking.

The Bureau of the Fiscal Service
coordinated closely with Treasury’s
Federal Insurance Office in developing
both the RFI and the following proposed
regulations.

A. Reinsurance

Since the earliest days of the surety
program, Treasury considered an
evaluation of reinsurance to be an
important part of its review and analysis
of surety companies’ abilities to carry
out their contracts. Treasury Circular

184 FR 72138.

105, dated December 22, 1906,
instituted a limitation on surety
companies that prevented them from
underwriting any risk in excess of 10
percent of their paid-up capital and
surplus unless the amount exceeding
the 10 percent limitation was secured by
“reinsurance to the satisfaction of this
Department.” This allowance for
companies with satisfactory reinsurance
applied only to risks running to parties
other than the United States
government; companies were not
permitted to underwrite any Federal
risk in excess of the 10 percent
limitation.

As Treasury’s regulatory requirements
for surety companies became more
thorough, so too did the requirements
regarding reinsurance. Treasury added a
requirement in 1922 that such
companies providing reinsurance file
financial statements with Treasury
annually. In addition to its list of
certified surety companies, Treasury
began publishing different lists of
acceptable reinsurance companies,
specifying which companies could
reinsure Federal risks.

The limitation of risk, and the
protection required when a risk runs to
the United States, endures in part 223
today. Sections 223.10 and 223.11
specify the 10 percent limitation (now
referred to as the underwriting
limitation) and the available methods of
protecting risk in excess of that
limitation. The regulations also require
surety companies to submit quarterly
schedules showing their risks in excess
of the limitation and describing the
protective methods they have taken to
cover their excess risks. A surety
company may only use a company
holding a certificate of authority from
Treasury to reinsure risks in excess of
its underwriting limitation where the
United States is the obligee. For a
Treasury-certified surety to receive
credit for an excess risk on a non-
Federal bond ceded to a reinsurer, the
excess risk must be reinsured either by
another certified surety, or by an
admitted reinsurer.

Treasury examines a surety
company’s reinsurance to determine
compliance with the underwriting
limitation provisions of part 223, and as
part of Treasury’s analysis of whether
the company is solvent and able to carry
out its contracts. The provision at 31
CFR 223.9 states that Treasury may
value the assets and liabilities of
companies in its discretion, and notes
that credit for reinsurance will be
allowed to the surety company if the
reinsurer holds a certificate of authority
from Treasury or is recognized by
Treasury as an admitted reinsurer.


mailto:melvin.saunders@fiscal.treasury.gov
mailto:melvin.saunders@fiscal.treasury.gov
mailto:bobbi.mcdonald@fiscal.treasury.gov
mailto:bobbi.mcdonald@fiscal.treasury.gov
mailto:david.crowe@fiscal.treasury.gov
mailto:david.crowe@fiscal.treasury.gov
https://www.regulations.gov
http://www.regulations.gov

Federal Register/Vol. 87, No. 42/ Thursday, March 3, 2022 /Proposed Rules

12005

Additionally, Treasury allows credit for
reinsurance ceded to recognized pools
or secured by trust accounts in certain
circumstances. For the surety company
to receive credit for any other
reinsurance, Treasury requires the
reinsurer’s liability to be secured with
approved collateral.

Treasury has not significantly
updated the requirements regarding
reinsurance in part 223 in many years.
In that time, various changes have taken
place in the regulation of insurance that
affect the companies applying to
Treasury for a certificate of authority or
renewal of their certificate. These
include the completion and entry into
force of the Covered Agreements with
the European Union and the United
Kingdom, providing for (among other
things) the elimination of collateral
requirements, under specified
conditions, for reinsurers from those
jurisdictions assuming business from
United States ceding insurers. Relatedly,
in 2011 and 2019, the National
Association of Insurance Commissioners
(NAIC) adopted significant amendments
to its Credit for Reinsurance Model Law
and Model Regulation. These
amendments allow for United States
insurers ceding reinsurance to certain
foreign reinsurers to receive credit for
the ceded reinsurance with reduced or
eliminated collateral requirements.
While these developments do not
directly require changes to the
regulations in part 223, surety
companies have experienced increased
difficulty in complying with Treasury’s
requirements for collateral while also
complying with their state of domicile
regulations and reducing collateral
previously used to secure non-U.S.
reinsurance.

B. Financial Analysis

Prior to 1977, Treasury’s regulations
outlined requirements for how it
evaluated surety companies’ financial
statements, valued assets and liabilities,
reviewed investments, and performed
its financial analysis. In 1977,
Treasury’s approach changed. Treasury
decided it would only publish high-
level requirements in its regulations
and, moving forward, would provide the
more specific guidance regarding its
financial analysis in its annual letters or
other guidance. Since then, the letters
have been issued on an annual basis,
and modified from time-to-time, to
respond to program needs or to
developments in the insurance industry,
as appropriate.

Over time, Treasury’s annual letters
have therefore become the primary
source for companies seeking
information on the surety bond program

and the process for becoming certified
or admitted to the program. Treasury
intends to amend its regulations to
include the more detailed information
related to its financial analysis of surety
companies previously published in the
annual letters.

Treasury would like to provide
companies, trade associations, and other
members of the public the opportunity
to formally comment on the proposed
changes to the financial analysis and
credit for reinsurance requirements in
the surety bond regulations.

II. Treasury’s Proposed Changes

Treasury proposes to update part 223
in three respects:

1. Update 31 CFR 223.9, 223.11,
223.12, and 223.22 to add two new
categories of reinsurers eligible for
recognition: Complementary reinsurers
and alien reinsurers.

2. Update 31 CFR 223.9 to provide
more detail, previously provided in the
program’s guidance, as to how Treasury
conducts its financial analysis of surety
companies, including the valuation of
assets and liabilities.

3. Make updates to 31 CFR 223.1,
223.2,223.3, 223.4, 223.5, 223.6, 223.7,
223.8,223.9, 223.10, 223.11, 223.12,
223.13, 223.14, 223.15, 223.16, 223.17,
223.18, 223.19, 223.20, 223.21, and
223.22. These changes mostly reflect
Treasury’s effort to reorganize part 223
and to ensure it includes more detailed
information for companies applying for
a certificate of authority or recognition
as an admitted reinsurer, or renewal
thereof. As a part of this reorganization,
§§223.4, 223.6, 223.13, and 223.14 will
be reserved. These changes also include
technical revisions, such as updating
terminology and website addresses.
Additionally, some of these changes
clarify longstanding Treasury policies
that may have been unclear in the
current regulations or in the annual
letters.

A. New Categories of Recognized
Reinsurance Companies

Treasury proposes to add two new
categories of companies that can receive
recognition from Treasury, provided
they apply for recognition and meet
Treasury’s requirements. The first
would be known as complementary
reinsurers. Complementary reinsurers
must be based in a non-U.S. jurisdiction
that is subject to an in-force Covered
Agreement addressing the elimination,
under specified conditions, of collateral
requirements and must meet other
requirements defined in the proposed
regulations. Certified sureties ceding
reinsurance to companies recognized as
complementary reinsurers would

receive credit for the ceded reinsurance
without it being secured by collateral.
The second category would be known as
alien reinsurers. These companies must
be based in a jurisdiction that the NAIC
recognizes as a Qualified Jurisdiction or
a Reciprocal Jurisdiction, provided that
the Reciprocal Jurisdiction is not party
to an in-force Covered Agreement.
These companies must also meet other
requirements defined specifically in the
proposed regulations. Certified sureties
ceding reinsurance to companies
recognized as alien reinsurers would be
eligible to receive credit for the ceded
reinsurance to the extent allowed by the
ceding company’s state of domicile.

In addition to receiving credit for
reinsurance ceded to complementary or
alien reinsurers, certified sureties could
rely on complementary reinsurers or
alien reinsurers to reinsure excess risks
not running to the United States.

Treasury believes these new
categories of reinsurers reflect, and are
informed by, developments and risk
management practices that have
occurred or been implemented
internationally or at the state level since
it last significantly updated its
requirements. Treasury’s current
collateral requirements were imposed
due to the importance to the Federal
Government of ensuring that certified
sureties have reliable reinsurance.
While it remains essential that those
companies providing reinsurance to
certified sureties be steadfast in their
ability and willingness to pay when
called upon, Treasury has determined
that a risk-based approach (rather than
an approach strictly favoring U.S.-based
reinsurers)) to credit for reinsurance and
collateral requirements provides
sufficient protection to the Federal
Government. Some insurance trade
associations and companies responding
to Treasury’s RFI pointed out that there
have not been adverse effects for United
States ceding insurers (or their
policyholders) since the U.S. states
began implementing revised NAIC
model law and regulation provisions
allowing reduced collateral for some
non-U.S. reinsurance in 2011.
Supporting this assertion, one company
pointed to data from the NAIC showing
that there has not been an increase in
the amount of uncollectible reinsurance
in the United States since 2010. The
changes that have taken place in the
regulation of reinsurance collateral at
the state level demonstrate that it is
appropriate to evaluate reinsurance
companies based on the financial
strength and market conduct of the
companies themselves, provided they
are from jurisdictions with sufficient
prudential and market conduct
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regulatory regimes. There is thus little
increased risk to the Federal
Government of allowing Treasury-
certified sureties to cede reinsurance to
companies from these jurisdictions with
reduced or eliminated collateral that
satisfy the qualifications specified in the
revised rule. Treasury’s proposed
changes will still ensure that companies
able and willing to pay when called
upon will be recognized as being able to
provide reinsurance for certified surety
companies, but the proposed regulations
acknowledge that limiting recognition to
only United States domiciled companies
(and requiring 100 percent collateral
from all other reinsurers) is no longer
the best way to do so.

Treasury’s current collateral
requirements and local presence
requirements are not in alignment with
industry trends and no longer provide
sufficient benefit to the Federal
Government to justify their
restrictiveness. Many companies and
insurance trade associations responding
to the RFI stated that companies have
had difficulty complying with
Treasury’s continued imposition of
100% collateral requirements on ceding
companies’ non-U.S. reinsurance, even
as the ceding companies’ state
regulators began modernizing risk-based
collateral requirements. Treasury has
long considered an evaluation of a
surety company’s entire portfolio of
reinsurance, not just the reinsurance
used to protect Federal risks, to be
critical to its analysis of the surety’s
solvency and ability to carry out its
contracts. Thus, Treasury’s current
requirements essentially give sureties
the choice of reserving capital as
collateral to comply with its
requirements or reducing collateral (as
allowed by their state regulator) with
attendant risk of losing their Treasury-
certified status. Accordingly, Treasury’s
proposal to recognize these two new
categories of reinsurers will ease the
regulatory and financial burden on
certified surety companies without
significantly increasing the financial
risk to the Federal Government.

B. Update to Financial Analysis
Methodology

Treasury proposes amending 31 CFR
223.9 to describe in greater detail the
type of financial analysis it performs
and incorporate certain requirements
regarding the valuation of companies’
assets and liabilities, credit for
reinsurance, financial ratios, and other
aspects of the financial analysis. These
revisions to 31 CFR 223.9 reflect
requirements previously published in
the annual letters and supplemental
guidance. Treasury expects that

publishing these requirements will give
companies greater clarity as to
Treasury’s requirements and policies
moving forward.

C. Reorganization of Part 223 and Other
Changes

As part of its effort to update and
modernize the surety regulations,
Treasury proposes a reorganization of
the provisions contained in part 223.
Current part 223’s structure is largely
unchanged since it was originally
codified into the Code of Federal
Regulations from Treasury circulars.
The current part 223 has similar
requirements, such as baseline
eligibility requirements for obtaining a
certificate of authority, scattered across
sections. A company seeking
information about the requirements for
applying for a certificate of authority
would need to review at least five
different sections in current part 223 as
well as guidance on the surety
program’s website, for example.
Treasury proposes reorganizing part 223
to group similar or related requirements
together and to make the sections of part
223 flow in a more logical order. Under
these revisions, part 223 would list the
requirements for an application for a
certificate of authority in one section.
This proposed reorganization moves
requirements in part 223 without
substantive change. These changes
would also add to part 223 some
existing guidance and instructions from
the program’s website, ensuring that
part 223 could be the primary source of
information for companies seeking
information about the program’s
requirements.

Treasury also proposes changes
throughout part 223 that are mostly
technical in nature. These changes
include updating organizational
references, contact addresses, and
website addresses, and updating
terminology that may be outdated or
confusing. Finally, some of the changes
clarify or state longstanding Treasury
policies that may have been unclear or
unstated in the current part 223, the
annual letters, or elsewhere on the
program’s website.

One such change concerns Treasury’s
policy that any company engaged in
only insuring or reinsuring business of
its parent, affiliated, or controlled
unaffiliated business is not eligible to
obtain a certificate of authority or
recognition as a reinsurer. Such
companies have historically not been
able to provide Treasury with the
financial documentation it requires to
ensure that they are solvent and able to
carry out their contracts. The proposed

regulations would codify this
longstanding policy.

Another change concerns Treasury’s
issuance of certificates of authority to
certain reinsurers. Treasury historically
has allowed companies to apply for
certificates of authority to act only as
reinsurers on Federal surety bonds,
provided that such reinsurers meet all of
the requirements of certified surety
companies, including the statutory
requirements that the reinsurers be
incorporated in the United States and
submit quarterly financial reports.
Because Treasury has historically
required the reinsurers seeking a
certificate of authority to comply with
all of the requirements, including the
statutory requirements, applicable to
other certified companies, Treasury
intends to amend its regulations to
codify its longstanding interpretation
that certificate-holding reinsurers must
meet the requirements of the surety
statutes.

III. Section by Section Analysis
Section 223.1

Current § 223.1 provides information
about the scope of the regulations
regarding the issuance, renewal, and
revocation of certificates of authority.
Proposed § 223.1 adds a baseline
requirement to be eligible for a
certificate of authority, that a company
that exists primarily to insure or
reinsure business of its parent, affiliated
company, or controlled unaffiliated
business, is not eligible for a certificate
of authority.

Section 223.2

Current § 223.2 provides information
as to how a company can apply for a
certificate of authority. Proposed § 223.2
provides an overview of the information
Treasury requires in an application
package for a new certificate of
authority or renewal of an existing
certificate of authority.

Section 223.3

Current § 223.3 discusses the criteria
for the issuance of a certificate of
authority. Proposed § 223.3 adjusts the
timing of the annual renewal of
certificates of authority, from July to
August. Proposed §223.3 would also
codify Treasury’s longstanding
interpretation, in view of the statutory
requirement that companies
underwriting Federal surety bonds must
be incorporated in the United States,
that only companies incorporated in the
United States can obtain a certificate of
authority as a reinsuring company on
Federal bonds. Finally, proposed § 223.3
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updates unclear terminology and
phrasing throughout.

Section 223.4

We propose moving the requirement
in existing § 223.4 to §223.2 as a
requirement for applicants for
certificates of authority. Section 223.4
will be reserved.

Section 223.5

Current § 223.5(a) requires that
companies applying for authority to
write surety bonds must be actively
engaged in surety business. We propose
moving this requirement to § 223.1 as a
baseline eligibility requirement, with a
modification that it applies to
companies engaged in the business of
writing fidelity contracts as well as
surety contracts. Proposed § 223.5 also
updates the list of U.S. territories where
sureties may be licensed.

Section 223.6

We propose that § 223.6 be reserved,
as the current provision is superfluous.

Section 223.7

Current § 223.7 contains a
requirement regarding the investments
of companies seeking or holding a
certificate of authority. We propose
moving this requirement to § 223.9(a), as
it is a requirement regarding the assets
on a company’s financial statements.
Proposed § 223.7 would now codify
provisions from the program’s annual
guidance regarding instances where
companies must notify Treasury of
changes that may have a significant
impact on the companies’ financial
statements or solvency.

Section 223.8

Current § 223.8 requires that
companies holding a certificate of
authority must submit annual and
quarterly financial statements on the
forms utilized by the NAIC. We propose
moving some of existing § 223.8 to
§223.2 as an application requirement.
Proposed § 223.8 contains more detailed
information regarding certified
companies’ quarterly reporting
requirements.

Section 223.9

Current § 223.9 states that Treasury
may value the assets and liabilities of
companies in its discretion. It states that
credit for reinsurance will be granted for
business ceded to other certified
companies or admitted reinsurers.
Proposed § 223.9 would be retitled
“Determination of financial condition
and other required information” and
provides greater detail into how
Treasury conducts its financial analysis

than is currently provided in § 223.9.
Treasury will still issue supplemental
guidance as needed, but proposed
§223.9 would become the primary
source for information as to Treasury’s
current requirements regarding
admissibility of assets, treatment of
securities and investments, ratios,
financial trends, and other important
items from a company’s financial
statements. These changes to § 223.9
largely reflect policies that have been
published for many years in Treasury’s
annual letter. Proposed § 223.9 also
highlights the changes to Treasury’s
approach to credit for reinsurance, in
allowing credit for the two new
categories of recognized reinsurers (in
addition to admitted reinsurers)
discussed in proposed § 223.12, below.

Section 223.10

Current § 223.10 defines the
limitation of risk, known as the
underwriting limitation. Proposed
§223.10 would also contain a
requirement moved from §223.13
regarding how Treasury determines the
underwriting limitation. Proposed
§223.10 also clarifies Treasury’s
definition of the term “single risk.”

Section 223.11

Current § 223.11(b) provides the
requirements for how a surety company
can use reinsurance to protect excess
risks. Proposed § 223.11(b) is updated to
note that excess risks not running to the
United States can be protected by the
recognized reinsurers in proposed
§223.12, below. Proposed § 223.11(b)
updates form titles and terminology.
Proposed § 223.11(c) codifies in
regulation a longstanding Treasury
policy previously published in the
annual letters that collateral used to
secure amounts in excess of a
company’s underwriting limitation
cannot also be used to secure
reinsurance not authorized by Treasury
to obtain credit for reinsurance under
§223.9. Proposed § 223.11 also breaks
out and renumbers the paragraphs in
§223.11(b) for ease of reading and
clarity. Proposed § 223.11 also updates
unclear language and terminology
throughout.

Section 223.12

Section 223.12 establishes the
application requirements and standards
for a company to be recognized by
Treasury as an admitted reinsurer for
surety companies doing business with
the United States. Proposed § 223.12
maintains the standards for recognition
as an admitted reinsurer, while
clarifying some existing terminology
and adding the timeframe for

applications. Proposed § 223.12 adds
two new categories of reinsurers eligible
for recognition: Complementary
reinsurers and alien reinsurers.

To obtain recognition as a
complementary reinsurer, a company
must be from a non-U.S. jurisdiction
that is subject to an in-force Covered
Agreement. The company must also be
recognized by at least one U.S. state as
a Reciprocal Jurisdiction Reinsurer, as
defined by the NAIC Credit for
Reinsurance Model Law and Model
Regulation.

To obtain recognition as an alien
reinsurer, a company must be from a
non-U.S. jurisdiction that is recognized
by the NAIC as a Qualified Jurisdiction
or as a Reciprocal Jurisdiction, provided
the Reciprocal Jurisdiction is not party
to an in-force Covered Agreement. The
company must also be recognized by at
least one state as a Certified Reinsurer
or Reciprocal Jurisdiction Reinsurer, as
those terms are defined by the NAIC, to
obtain recognition by Treasury as an
alien reinsurer. Proposed § 223.12, taken
in concert with proposed § 223.11,
would thus allow a certified surety to
rely on one or more admitted reinsurers,
complementary reinsurers, and/or alien
reinsurers to provide reinsurance for the
surety’s excess risks not running to the
United States, in addition to the other
acceptable methods already described in
§223.11. Additionally, proposed
§223.12, in concert with proposed
§ 223.9, would recognize that certified
surety companies may obtain credit for
reinsurance for amounts ceded to other
certified companies, admitted
reinsurers, complementary reinsurers,
or alien reinsurers. Under current
§§223.12 and 223.9, amounts ceded to
other certified companies and admitted
reinsurers are eligible for full credit
without the posting of collateral. Under
proposed § 223.12, in concert with
Proposed § 223.9, amounts ceded to
complementary reinsurers would also
be eligible for full credit without the
posting of collateral, provided the
amounts were ceded after the
complementary reinsurer has been
recognized by at least one U.S. state
regulator as a Reciprocal Jurisdiction
Reinsurer from a jurisdiction that is
subject to an in-force Covered
Agreement. Under proposed §§ 223.12
and 223.9, amounts ceded to alien
reinsurers would be eligible for credit to
the extent such credit is authorized by
the surety’s state of domicile regulator.
Because some alien reinsurers may be
eligible for full credit for reinsurance
under state law, proposed § 223.12
would also allow amounts ceded to
those reinsurers to be eligible for full
credit without the posting of collateral.
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In reviewing applications for
recognition as an alien reinsurer (or
renewal of such recognition), Treasury
will consider all relevant financial data
to determine if it is appropriate to grant
credit for reinsurance to the full extent
allowed by the ceding company’s state
of domicile. Additionally, proposed

§ 223.9 contains a provision that states
that if Treasury determines that either
the alien reinsurer or the certified surety
may be unable to carry out its
obligations, Treasury may require
additional collateral for ceding
companies to receive credit for
reinsurance to the extent allowed by the
state.

Proposed § 223.12 also codifies
Treasury’s policy that companies that
exist to only reinsure business of their
parent, affiliated, or controlled
unaffiliated business are not eligible for
recognition as a reinsurer under the
program.

Section 223.13

Current § 223.13 requires that when
applying a certified surety company
underwriting limitation, the full penalty
of the obligation will be regarded as the
liability, and lists exceptions to that
general rule. We propose moving this
requirement to § 223.10 to group
requirements regarding the
underwriting limitation together in the
same section. We propose reserving this
section.

Section 223.14

Current § 223.14 requires certified
surety companies to report to Treasury
on their excess risks and protective
measures taken. We propose moving
this requirement to § 223.8 so it is
grouped with other ongoing, quarterly
reporting requirements for certified
companies. We propose reserving this
section.

Section 223.15

Section 223.15 explains how Treasury
determines a company’s paid-up capital
and surplus. Proposed § 223.15 clarifies
that this provision applies to companies
holding or seeking a certificate of
authority or to companies recognized or
seeking to be recognized as admitted
reinsurers.

Section 223.16

Section 223.16 describes Treasury’s
list of companies holding certificates of
authority. Proposed § 223.16 updates
terminology and website addresses, and
also changes the publication date of the
list from July to August.

Section 223.17

Section 223.17 describes the
circumstances under which an agency
official can decline to accept a bond
underwritten by a certified surety.
Proposed § 223.17 updates unclear
language.

Section 223.18

Section 223.18 describes the ways in
which Treasury may initiate revocation
proceedings against a certified
company. Proposed § 223.18 updates
some phrasing to enhance clarity.

Section 223.19

Section 223.19 describes Treasury-
initiated revocation proceedings.
Proposed § 223.19 updates som